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IN THE SUPREME COURT OF THE STATE OF IDAHO 
PETER KASEBURG and SHELAGH KASEBURG, KASEBURG FAMILY TRUST, 
Plaintiffs/Respondents, 
vs. 
STATE OF IDAHO, BOARD OF LAND COMMISSIONERS, DEPARTMENT OF 
LANDS, Application Nos. ERL-96-S-219B and ERL-96-S-291C 
Defendants/Appellants 
Appealed from the District Court of the First Judicial 
District of the State of Idaho, in and for Bonner County 
HONORABLESTEVEVERBY 
District Judge 
MR. JOHN A. FINNEY 
Attorney for Respondent 
STEVENJ.SCHUSTER Q <:70./ ALI 
Attorneys for Appellant 01 IS -" -
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF 
ID AHO, IN AND FOR THE COUNTY OF BONNER 
PETER KASEBURG and SHELAGH ) 
KASEBURG, KASEBURG FAMILY ) 
TRUST, ) SUPREME COURT NO 38917-2011 
) 
Plaintiff- Respondents ) CLERK'S RECORD ON APPEAL 
) 
vs. ) 
) 
STATE OF IDAHO, BOARD OF LAND ) 
COMMISSIONERS, DEPARTMENT ) 
OF LANDS, Application Nos. ) 
ERL-96-S-219B and ERL-96-S-291C ) 
) 
Defendants- Appellant ) 
) 
CLERK'S RECORD ON APPEAL 
Appeal from the District Court of the First Judicial District of the State of Idaho, in and for 
the County of Bonner. 
John A. Finney 
Finney Finney & Finney, P.A. 
120 E. Lake St. #317 
Sandpoint, ID 83864 
HONORABLE STEVE VERBY 
District Judge 
Steven J. Schuster 
Deputy Attorney General 
PO Box 83720 
300 North 6th Street, Suite 103 
Boise, ID 83720-50 
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)ate: 1/11/2012 
Time: PM 
Page 1 of 4 
First Judicial District Court - Bonner County 
ROA Report 
Case: CV-2010-0000190 Current Judge: Idaho Supreme Court 
Peter Kaseburg, eta!. vs. Idaho Board of Land Commissioners, eta!. 
User: DRIVER 
Peter Kaseburg, Shelagh Kaseburg, Kaseburg Family Trust vs. Idaho Board of Land Commissioners, Idaho Department 
of Lands clo Steven Schuster 
Date Code User Judge 
2/5/2010 NCOC HENDRICKSO New Case Filed - Other Claims Steve Verby 
APER HENDRICKSO Plaintiff: Kaseburg, Peter Appearance John A Steve Verby 
Finney 
HENDRICKSO Filing: L3 - Appeal or petition for judicial review or Steve Verby 
cross appeal or cross-petition from commission, 
board, or body to district court Paid by: Finney, 
John A (attorney for Kaseburg, Peter) Receipt 
number: 0430773 Dated: 2/5/2010 Amount: 
$88.00 (Check) For: Kaseburg, Peter (plaintiff) 
PETN PHILLIPS Petition for Judicial Review Steve Verby 
APER PHILLIPS Plaintiff: Kaseburg, Shelagh Appearance John A Steve Verby 
Finney 
APER PHILLIPS Plaintiff: Kaseburg Family Trust Appearance John Steve Verby 
A Finney 
3/5/2010 NLT PHILLIPS Notice Of Lodging Transcript and Records On Steve Verby 
Appeal With the Agency (IRCP 840)) 
Application No. ERL-96-S-219B 
NLT PHILLIPS Notice Of Lodging Transcript and Records On Steve Verby 
Appeal With the Agency (IRCP 84 0)) 
Application No. ERL-96-S-291 C 
MISC PHILLIPS Certificate of Record on Appeal - Application No. Steve Verby 
ERL-96-S-219B 
MISC PHILLIPS Certificate of Record on Appeal - Application No. Steve Verby 
ERL-96-S-291 C 
3/29/2010 STIP OPPELT Stipulation to Scheduling Steve Verby 
5/6/2010 BREF OPPELT Petitioners' Brief Steve Verby 
6/7/2010 BREF PHILLIPS Respondent State of Idaho's Brief Steve Verby 
6/24/2010 BREF PHILLIPS Petitioner's Reply Brief Steve Verby 
7/26/2010 HRSC CMOORE Hearing Scheduled (Oral Argument on Appeal Steve Verby 
10106/2010 11 :30 AM) 
CMOORE Notice of Hearing Steve Verby 
10/6/2010 CMIN SECK Court Minutes Steve Verby 
Hearing type: Oral Argument on Appeal 
Hearing date: 10/6/2010 
Time: 11 :31 am 
Courtroom: 
Court reporter: 
Minutes Clerk: Melissa Seck 
Tape Number: crtrm 1 
CTLG PHILLIPS Hearing result for Oral Argument on Appeal held Steve Verby 
on 10106/2010 11:30AM: Court Log- Crtrm 1 
DCHH PHILLIPS Hearing result for Oral Argument on Appeal held Steve Verby 
on 10106/2010 11:30 AM: District Court Hearing 
Held 
Court Reporter: none 
Number of Transcript Pages for this hearing 
estimated: less than 100 001 
)ate: 1/11/2012 
Time: 0 PM 
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First Judicial District Court - Bonner County 
ROA Report 
Case: CV-2010-0000190 Current Judge: Idaho Supreme Court 
Peter Kaseburg, etal. vs. Idaho Board of Land Commissioners, etal. 
User: DRIVER 
Peter Kaseburg, Shelagh Kaseburg, Kaseburg Family Trust vs. Idaho Board of Land Commissioners, Idaho Department 
of Lands clo Steven Schuster 
)ate Code User Judge 
10/6/2010 ADVS PHILLIPS Hearing result for Oral Argument on Appeal held Steve Verby 
on 10106/2010 11 :30 AM: Case Taken Under 
Advisement 
11/19/2010 DEOP OPPELT Decision on Appeal (21 Pages) Steve Verby 
CDIS PHILLIPS Civil Disposition entered for: Department Of Steve Verby 
Lands, Defendant; Idaho Board of Land 
Commissioners, Defendant; Kaseburg Family 
Trust, Plaintiff; Kaseburg, Peter, Plaintiff; 
Kaseburg, Shelagh, Plaintiff. Filing date: 
11/19/2010 
11/29/2010 DEOP OPPELT Amended Decision on Appeal (21 Pages) Steve Verby 
MEMO KELSO Memorandum Of Costs And Attorney Fees Steve Verby 
12/712010 PETN MORELAND Petition for Rehearing Steve Verby 
12/9/2010 OBJC MORELAND Objection to Memorandum of Costs Steve Verby 
12/20/2010 MEMO OPPELT Memorandum in Support of Petition for Reheaing Steve Verby 
(IAR. 42(b)) 
12/30/2010 MISC OPPELT Fax from John A. Finney to Judge Verby Steve Verby 
1/4/2011 ORDR PHILLIPS Briefing Schedule Steve Verby 
1/21/2011 BREF KELSO Petitiioner's Responsive Brief Steve Verby 
2/8/2011 REPL OPPELT State of Idaho's Reply Memorandum in Support of Steve Verby 
Petition for Rehearing (IAR. 42(b)) 
2/14/2011 HRSC CMOORE Hearing Scheduled (Hearing Scheduled Steve Verby 
04/20/2011 11 :30 AM) Petition for Rehearing 
CMOORE Notice of Hearing Steve Verby 
2/18/2011 BOWERS Miscellaneous Payment: For Making Copy Of Any Steve Verby 
File Or Record By The Clerk, Per Page Paid by: 
Keith Kinnaird Receipt number: 0452137 Dated: 
2/18/2011 Amount: $14.00 (Check) 
4/20/2011 CMIN ANDERSON Court Minutes Steve Verby 
Hearing type: Petition for Rehearing 
Hearing date: 4/20/2011 
Time: 11 :35 am 
Courtroom: 
Court reporter: Val Larson 
Minutes Clerk: Lynne Anderson 
Tape Number: CTRM 4 
John Finney 
Steven Schuster 
CTLG PHILLIPS Hearing result for Hearing Scheduled held on Steve Verby 
04/20/2011 11 :30 AM: Court Log- Crtrm 4 
Petition for Rehearing 
DCHH PHILLIPS Hearing result for Hearing Scheduled held on Steve Verby 
04/20/2011 11 :30 AM: District Court Hearing Hell 
Court Reporter: Val Larson 
Number of Transcript Pages for this hearing 
estimated: less than 100 
Petition for Rehearing 002 
)ate: 1/11/2012 
rime: 0 PM 
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First Judicial District Court - Bonner County 
ROA Report 
Case: CV-2010-0000190 Current Judge: Idaho Supreme Court 
Peter Kaseburg, eta!. vs. Idaho Board of Land Commissioners, eta!. 
User: DRIVER 
Peter Kaseburg, Shelagh Kaseburg, Kaseburg Family Trust vs. Idaho Board of Land Commissioners, Idaho Department 
of Lands clo Steven Schuster 
Date Code User Judge 
4/20/2011 ADVS PHILLIPS Hearing result for Hearing Scheduled held on Steve Verby 
04/20/2011 11 :30 AM: Case Taken Under 
Advisement Petition for Rehearing 
5/11/2011 DEOP OPPELT Decision on Rehearing Steve Verby 
CDIS PHILLIPS Civil Disposition entered for: Department Of Steve Verby 
Lands, Defendant; Idaho Board of Land 
Commissioners, Defendant; Kaseburg Family 
Trust, Plaintiff; Kaseburg, Peter, Plaintiff; 
Kaseburg, Shelagh, Plaintiff. Filing date: 
5/11/2011 
STAT PHILLIPS STATUS CHANGED: closed Steve Verby 
6/13/2011 LEn KELSO Letter from Atty Schuster with Bond for transcript Idaho Supreme Court 
6/16/2011 APSC KELSO APPEALED TO THE SUPREME COURT-by def. Steve Verby 
Idaho Dept. of Lands atty Schuster 
STAT KELSO STATUS CHANGED: Inactive Idaho Supreme Court 
CHJG KELSO Change Assigned Judge Idaho Supreme Court 
BNDC KELSO Bond Posted - Cash (Receipt 458554 Dated Idaho Supreme Court 
6/16/2011 for 200.00) 
MISC KELSO Letter to Atty Schuster and Donna M. Jones, Idaho Supreme Court 
State Controller with copies of receipt for 
Transcript Bond. 
HENDRICKSO Miscellaneous Payment: For Making Copy Of Any Idaho Supreme Court 
File Or Record By The Clerk, Per Page Paid by: 
Lou Receipt number: 0458561 Dated: 6/16/2011 
Amount: $5.00 (Cash) 
6/20/2011 NOTA KELSO AMENDED NOTICE OF APPEAL-fax-filed by atty Idaho Supreme Court 
Schuster 
CCOA KELSO Clerk's Certificate Of Appeal-sent to ISC Idaho Supreme Court 
6/30/2011 LEn KELSO Letter from Clerk of Supreme Court to Atty Idaho Supreme Court 
Schuster notifying him to file an Amended Appeal 
SCDF KELSO Supreme Court Document Filed-"Transmittal of Idaho Supreme Court 
Document" 
7/1/2011 NOTA KELSO SECOND AMENDED NOTICE OF APPEAL-filed Idaho Supreme Court 
by def. atty Schuster 
7/5/2011 SCDF KELSO Supreme Court Document Filed-Clerk's Re Idaho Supreme Court 
ordlReporter's Transcript Suspended until 
7/18/2011 
SCDF KELSO Supreme Court Document Filed-Corrections to Idaho Supreme Court 
CCOA from ISC clerk 
KELSO Amended CCOA-sent to ISC Idaho Supreme Court 
7/13/2011 SCDF KELSO Supreme Court Document Filed-"Notice of Appeal Idaho Supreme Court 
Filed"-Due to ISC 9/13/2011 Due to Attys 
8/9/2011-Notified Reporters 
7/15/2011 SCDF KELSO Supreme Court Document Filed-CCOA filed Idaho Supreme Court 
11/16/2011 MOTN DRIVER Motion for Extention of Time Filed for 3/9/12 by Idaho Supreme Court 
Clerk of the Court-sent to ISC 0 0 3 
Date: 1/11/2012 
PM 
First Judicial District Court - Bonner County 
ROA Report 
Case: CV-2010-0000190 Current Judge: Idaho Supreme Court 
Peter Kaseburg, etal. vs. Idaho Board of Land Commissioners, etal. 
User: DRIVER 
Peter Kaseburg, Shelagh Kaseburg, Kaseburg Family Trust VS. Idaho Board of Land Commissioners, Idaho Department 
of Lands clo Steven Schuster 
Date Code User Judge 
11/25/2011 SCDF DRIVER Supreme Court Document Filed-Order Granting Idaho Supreme Court 
District Court Clerk's Motion for Extension of 
Time 
004 
ORIGINAL 
JOHN A. FINNEY 
FINNEY FINNEY & FINNEY, P.A. 
Attorneys at Law 
120 East Lake Street, Suite 317 
Sandpoint ID 83864 
Telephone: 1-208-263-7712 
Facsimile: 1-208-263-8211 
ISB No. 5413 
2010 FEB -5 P 1= 2R 
, ,r-
CL:~:;:,\ C' 3:: 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER 
PETER KASEBURG and SHELAGH 
KASEBURG, KASEBURG FAMILY 
TRUST, 
Petitioners, 
v. 
) 
) 
) 
) 
) 
) 
) 
) 
STATE OF IDAHO, BOARD OF LAND ) 
COMMISSIONERS, DEPARTMENT OF ) 
LANDS, Application Nos. ERL- ) 
96-S-219B and ERL-96-S-291C, ) 
Respondents. 
) 
) 
) 
) 
Case No. CV-2010- 0 l q 0 . 
PETITION FOR JUDICIAL REVIEW 
Ca tegory : L (3) 
Fee: $88.00 
COME NOW the Petitioners and file this P_~ tieR . f~_ Judicial 
Review, and allege, as follows, 
1. The Petitioners are PE~~ KASEBURG and SHELAGH 
I 
,I 
KASEBURG, KASEBURG FAMILY TRUST (herein "KASEBURG"). 
2. This is an appeal an~ review of the decisions by the 
STATE OF IDAHO, BOARD OF LAND CO).tMISSIONERS, DEPARTMENT OF LANDS 
\ 
(herein "IDL") on the apPlication'):,y KASEBURG for repair and 
replacement of existing piling, Application No. 'ERL-96-S-219B and 
on the application by KASEBURG for a navigational encroachment, 
PETITION FOR JUDICIAL REVIEW - 1 005 ASStGNEO TO STEVE VERBY 
O'STRlCT JUDGE 
Application No. ERL-96-S-219C brought as a petition for judicial 
review. 
3. This appeal and petition for judicial review are 
pursuant to Idaho Code §§ 58-1305 and 58-1306, §§ 67-5270 through 
67-5279, and Idaho Rule of Civil Procedure 84. 
4. The Petitioners are affected persons. 
5. The Petitioners are aggrieved by the decisions and 
actions of the Respondents. 
6. The Petitioners are the owners of real property located 
within the jurisdiction of the IDL on Lake Pend Oreille, in Bonner 
County, Idaho. 
7. A prior permit was issued to KASEBURG's predecessors in 
interest. 
8. The above applications by KASEBURG have each been 
denied. 
9. By letter transmitted and dated February 1, 2010, the 
Petitioners have requested a reconsideration hearing by the IDL 
pursuant to Idaho Code § 58-1306(d) on Application No. ERL-96-S-
219C, reserving their rights to contest the consideration of the 
application pursuant to said section. This petition is filed to 
protect the Petitioner's right to appeal by judicial review. 
10. The Petitioners herein contend that the decisions and 
actions by IDL were not supported by law or fact. 
11. The IDL has acted beyond its authority, which acts are 
ultra vires. 
12. The consideration by IDL was inaccurate and incomplete. 
13. The IDL has failed to follow the statutory requirements 
of Idaho Code Title 58, Chapter 13, of the Idaho Code in 
PETITION FOR JUDICIAL REVIEW - 2 006 
considering the applications by KASEBURG. 
14. The IDL has failed to follow valid and applicable 
rules, policies, and procedures. 
15. The IDL has failed to consider a complete and accurate 
record. 
16. The Petitioners reserve the right to set forth 
additional allegations of error. 
WHEREFORE, the Petitioners petition the Court to reverse the 
decisions of denial by the Respondent IDL and to grant such 
further relief the ~rt deems just and appropriate. 
DATED this 5!.. day of February, 2010. 
PETITION FOR JUDICIAL REVIEW - 3 
~~~---- ~ 
FINNEY FINNEY & FINNEY, P.A. 
Attorney for Petitioners 
007 
Feb 001011 :LUa umega t-arm 
STATE OF khriliJI1'7N' 
COUNTY OF t!t..¥ k: 
) 
) s.s. 
) 
"OV 0 f" V'+ f V P,I 
VERIFICATION 
I, PETER. KASEBURG, first bei.ng dul.y sworn upon oath depose 
and say the fol.l.owing: 
I am a Petitioner in this case and I have read the foregoing 
PETITION FOR JUDICIAL REVIEW, and know the contents therein 
stated and be~ieve the same to be true. 
rl'l""lt::t-dk.5 h\!lZl". 
PETER KASEBURG 
SUBSClUBED AND SWORN to before me this ::s--day of February I 
2010. 
BRUCE L. PARIS 
NOTARY PUBLJC 
STATE OF WASHfNGTON 
COMMISSION EXPIRES 
APR!l4,2(I,', 
'------•. ----.- '-_...I 
PETITION FOR JUDICIAL REVIEW - 4 
" -'" 
008 
CERTIFICATE OF SERVICE 
I hereby certify that on this ,-If--day of February, 2010 a 
true and correct copy of the foregoing, was mailed, postage 
prepaid, and was addressed to: 
George Bacon 
Director 
Idaho Department of Lands 
P.O. Box 83720 
Boise, Idaho 83720-0050 
Jim Brady 
Pend Oreille Supervisory Area 
Idaho Department of Lands 
2550 Highway 2 West 
Sandpoint, Idaho 83864 
Stephen Schuster 
Idaho Department of Lands 
Deputy Attorney General 
P.O. Box 83720 
Boise, Idaho 83720-0050 
State of Idaho 
Office of Attorney General 
700 W. Jefferson Street 
P.O. Box 83720 
Boise, Idaho 83720-0010 
PETITION FOR JUDICIAL REVIEW - 5 
- Two Copies. 
009 
LAWRENCE G. WASDEN 
Attorney General 
State of Idaho 
CLIVE J. STRONG 
Deputy Attorney General 
Chief, Natural Resources Division 
STEVEN J. SCHUSTER 
Deputy Attorney General 
Idaho Department of Lands 
PO Box 83720 
300 North 6th Street, Suite 103 
Boise, ID 83720-0050 
Tele: (208) 334-0200 
FAX: (208) 334-2297 
ISB# 3453 
'~, i 
,-., -, " " - ~ 
2010 MAR -5 A II: au 
Attorneys for Respondents State ofIdaho, Board of Land Commissioners 
and Department of Lands 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER 
PETER KASEBURG and SHELAGH KASEBURG, 
KASEBURG FAMILY TRUST, 
Petitioners, 
v. 
) 
) 
) 
) 
) 
) 
STATE OF IDAHO, BOARD OF LAND ) 
COMMISSIONERS, DEPARTMENT OF LANDS, ) 
Application Nos. ERL-96-S-219B and ERL-96-S-291C ) 
Respondents. 
) 
) 
------------------------------------------------------------,) 
Case No. CV-2010-0190 
NOTICE OF LODGING OF 
TRANSCRIPTS AND RECORD 
ON APPEAL WITH THE 
AGENCY (I.R.C.P. 84(j)) 
APPLICATION NO. 
ERL-96-S-2198 
Pursuant to LRC.P. 84(j), you will please take notice that the Idaho Department of Lands 
has lodged with the agency, the transcripts and record on appeal in this matter. Copies of the 
transcripts and record are provided with this Notice in order to expedite review by the parties to 
this administrative appeal. Pursuant to I.RC.P. 84(j), any objections to the transcripts and 
NOTICE OF LODGING OF TRANSCRIPTS AND RECORD ON APPEAL WITH THE 
AGENCY (LRC.P. 84(j)) - Page 1 of2 
010 
agency record must be filed with the Department of Lands within fourteen (14) days from the 
date of the mailing of this Notice. 
DATED this 3rd day of March, 2010. 
Deputy Atto e General 
Idaho Department of Lands 
CERTIFICATE OF MAILING 
I hereby certify that on this 3rd day of March, 2010, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
John A. Finney 
Finney Finney & Finney, P.A. 
120 East Lake Street, Suite 317 
Sandpoint, Idaho 83864 
Deputy Attome eneral 
Idaho Department of Lands 
YU.S.MAIL 
HAND DELIVERED 
OVERNIGHT MAIL 
_TELECOPY (FAX) 
NOTICE OF LODGING OF TRANSCRIPTS AND RECORD ON APPEAL WITH THE 
AGENCY (I.R.C.P. 84(j» - Page 2 of2 
011 
LA WRENCE G. WASDEN 
Attorney General 
State ofIdaho 
CLIVE J. STRONG 
Deputy Attorney General 
Chief, Natural Resources Division 
STEVEN J. SCHUSTER 
Deputy Attorney General 
Idaho Department of Lands 
PO Box 83720 
300 North 6th Street, Suite 103 
Boise, ID 83720-0050 
Tele: (208) 334-0200 
FAX: (208) 334-2297 
ISB# 3453 
ZOIO MAR -5 A II: 05 
Attorneys for Respondents State of Idaho, Board of Land Commissioners 
and Department of Lands 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER 
PETER KASEBURG and SHELAGH KASEBURG, 
KASEBURG FAMILY TRUST, 
Petitioners, 
v. 
) 
) 
) 
) 
) 
) 
STATE OF IDAHO, BOARD OF LAND ) 
COMMISSIONERS, DEPARTMENT OF LANDS, ) 
Application Nos. ERL-96-S-219B and ERL-96-S-291C ) 
Respondents. 
) 
) 
-------------------------------------) 
Case No. CV-2010-0190 
NOTICE OF LODGING OF 
TRANSCRIPTS AND RECORD 
ON APPEAL WITH THE 
AGENCY (I.R.C.P. 840» 
APPLICATION NO. 
ERL-96-S-291 C 
Pursuant to LR.C.P. 840), you will please take notice that the Idaho Department of Lands 
has lodged with the agency, the transcripts and record on appeal in this matter. Copies of the 
NOTICE OF LODGING OF TRANSCRIPTS AND RECORD ON APPEAL WITH THE 
AGENCY (LR.C.P. 84(j» - Page 1 of2 012 
transcripts and record are provided with this Notice in order to expedite review by the parties to 
this administrative appeal. Pursuant to I.R.c.P. 840), any objections to the transcripts and 
agency record must be filed with the Department of Lands within fourteen (14) days from the 
date of the mailing of this Notice. 
DATED this 3rd day of March, 2010. 
Deputy Atto General 
Idaho Department of Lands 
CERTIFICATE OF MAILING 
I hereby certify that on this 3rd day of March, 2010, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
John A. Finney 
Finney Finney & Finney, P.A. 
120 East Lake Street, Suite 317 
Sandpoint, Idaho 83864 
Deputy Atto e General 
Idaho Department of Lands 
l(U.S.MAIL 
HAND DELIVERED 
OVERNIGHT MAIL 
_TELECOPY (FAX) 
NOTICE OF LODGING OF TRANSCRIPTS AND RECORD ON APPEAL WITH THE 
AGENCY (LR.C.P. 840)) - Page 2 of2 
013 
LA WRENCE G. WASDEN 
Attorney General 
State of Idaho 
CLIVE 1. STRONG 
Deputy Attorney General 
Chief, Natural Resources Division 
STEVEN J. SCHUSTER 
Deputy Attorney General 
Idaho Department of Lands 
PO Box 83720 
300 North 6th Street, Suite 103 
Boise, ID 83720-0050 
Tele: (208) 334-0200 
FAX: (208) 334-2297 
ISB# 3453 
ZOIO MAR -5 A II: Oll 
Attorneys for Respondents State of Idaho, Board of Land Commissioners 
and Department of Lands 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR TIlE COUNTY OF BONNER 
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CERTIFICATE OF RECORD 
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APPLICATION NO. 
ERL-96-S-219B 
I, James Brady, duly appointed Resource Specialist Sr., Navigable Waters, Idaho 
Department of Lands, hereby certify that the within is a true and accurate copy of the Idaho 
Department of Lands' (Agency's) record on appeal, as it appears in the records 0 f the Idaho 
Department of Lands ("IDL"). 
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I. APPLICATION MATERIALS 
A. Joint Application for Permits -- Encroachment Permit No. ERL-96-S-219B, with 
attachments, March 12,2009. (Record Page Nos. 1-8) 
B. Affidavit of Publication. (Record Page Nos. 9-10) 
II. 2008 CORRESPONDENCE AND EMAILS 
A. Letter from Peter Kaseburg to U.S. Army Corps of Engineers dated November 24, 
2008. (Record Page Nos. 11-16) 
B. Email from Peter Kaseburg to IDL dated November 18, 2008, and from IDL to 
Peter Kaseburg dated December 2, 2008. (Record Page Nos. 17-18) 
C. Email from Peter Kaseburg to IDL dated December 8, 2008. 
(Record Page No. 19) 
III. 2009 CORRESPONDENCE AND EMAILS 
A. Letter from the Department of the Army to Peter Kaseburg dated January 29, 
2009. (Record Page Nos. 20-23) 
B. Emails from John Finney to IDL dated February 18, 2009 and IDL to John Finney 
undated. (Record Page No. 24) 
C. Letter from Peter Kaseburg to IDL dated March, 10, 2009. 
(Record Page Nos. 25-27) 
D. Email from IDL to Sheri Jones dated March 16, 2009 with attachments. 
(Record Page Nos. 28-30) 
E. Email from IDL to IDL and agencies dated March 16,2009. 
(Record Page Nos. 31-32) 
F. Letter from George Congleton to IDL dated March 31, 2009. 
(Record Page Nos. 33-45) 
G. Letter from Marjorie Trulock to IDL dated April 2, 2009. 
(Record Page Nos. 46-47) 
H. Letter from Reginald C. Charles and Margarct Galusha to IDL datcd 
April 5, 2009. (Record Page Nos. 48-49) 
1. Letter from Gerald A. Bringhurst to IDL dated April 8,2009. 
(Record Page No. 50) 
CERTIFICA TE OF RECORD ON APPEAL - Page 2 of 5 
015 
1. Letter from Tom Trulock to IDL dated April 7, 2009. 
(Record Page Nos. 51-53) 
K. Letter from Bonner County Sheriffs Office to IDL dated April 7, 2009. 
(Record Page No. 54) 
L. Letter from Hal H. Hargreaves to IDL dated April 13, 2009. 
(Record Page No. 55) 
M. Letter from Judith Chittick to IDL dated April 13,2009. 
(Record Page No. 56) 
N. Letter from Idaho Department ofFish and Game to IDL dated April 10,2009. 
(Record Page No. 57) 
O. Letter from George Congleton to IDL dated April 16,2009. 
(Record Page No. 58) 
P. Letter from Mark W. C. Nelson to IDL dated April 18, 2009. 
(Record Page Nos. 59-61) 
Q. Email from IDL to Peter Kaseburg dated April 28,2009. 
(Record Page No. 62) 
R. Email from Peter Kaseburg to IDL dated May 17, 2009 and IDL to Peter 
Kaseburg dated May 19,2009. (Record Page No. 63-65) 
S. Letter from IDL to Peter Kaseburg dated June 9,2009. 
(Record Page Nos. 66-67) 
T. Email from Peter Kaseburg to IDL dated June 29,2009. 
(Record Page No. 68) 
U. Email from John Finney to IDL dated July 14,2009. 
(Record Page No. 69) 
V. Email from John Finney to IDL dated July 15, 2009. 
(Record Page No. 70) 
W. Email from John Finney to IDL dated July 16,2009. 
(Record Page No. 71) 
X. Letter from IDL to Peter Kaseburg dated July 23, 2009. 
(Record Page No. 72) 
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Y. Letter from IDL to Peter Kaseburg dated January 12,2010. 
(Record Page No. 73) 
Z. Letter from IDL to Peter Kaseburg dated January 19,2010. 
(Record Page Nos. 74-75) 
IV. ENCROACHMENT PERMIT TRANSFER DOCUMENTS 
A Letter from IDL to Peter and Shelagh Kaseburg with Transfer of Encroachment 
Permit dated September 11,2008. (Record Page Nos. 76-77) 
B. Request of Assignment of Encroachment Permit with Supporting Materials dated 
August 20, 2008. (Record Page Nos. 78-88) 
V. HEARING TRANSCRIPT 
A Transcript for August 17,2009, Reconsideration Hearing. 
(Record Page Nos. 89-131) 
VI. DECISION DOCUMENTS 
A Memorandum from Carl Washburn to George Bacon, including Findings of Fact 
and Conclusion of Law dated December 29, 2009. (Record Page Nos. 132-144) 
B. Final Order dated January 11,2010. 
(Record Page Nos. 145-147) 
0""/> 
DATED this.a-- day of March, 2010. 
Resource Specialist Sr., Navi able Waters 
Idaho Department of Lands 
VERIFICATION 
SUBSCRIBED and sworn to before me, a Notary Public in and for the State of Idaho, 
this 2....tJ]) day of March, 2010. 
SUSAN L. COPAS 
NOTARY PUBLIC 
STATE OF IDAHO 
Notary Public for Id' 0 . 
Residing at: btL, JeLLIu.J . 
My Commission expires: 1-jl'ij'Lc IS 
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CERTIFICATE OF MAILING 
I hereby certify that on this ~ rd- day of March, 2010, I caused to be served a true 
and correct copy of the foregoing by the method indicated below, and addressed to the following: 
John A. Finney 
Finney Finney & Finney, P.A. 
120 East Lake Street, Suite 317 
Sandpoint. Idaho 83864 
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Chief, Natural Resources Division 
STEVEN J. SCHUSTER 
Deputy Attorney General 
Idaho Department of Lands 
PO Box 83720 
300 North 6th Street, Suite 103 
Boise, ID 83720-0050 
Telc: (208) 334-0200 
FAX: (208) 334-2297 
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CERTIFICATE OF RECORD 
ON APPEAL 
APPLICATION NO. 
ERL-96-S-291C 
I, James Brady, duly appointed Resource Specialist Sr., Navigable Waters, Idaho 
Department of Lands, hereby certify that the within is a true and accurate copy of the Idaho 
Department of Lands' (Agency's) record on appeal, as it appears in the records of the Idaho 
Department of Lands ("IDL"). 
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I. APPLICATION MATERIALS 
A. Joint Application for Permits -- Encroachment Permit No. ERL-96-S-219C, with 
attachments, August 26,2009. (Record Page Nos. 1-17) 
B. Affidavit of Publication. (Record Page Nos. 18-19) 
C. Bonner County Planning Materials, received by IDL August 14,2009. 
(Record Page Nos. 20-24) 
II. 2009 CORRESPONDENCE AND EMAIL 
A. Email to IDL from Peter Kaseburg dated August 25, 2009, from IDL to Peter 
Kaseburg dated August 26,2009, and from Peter Kaseburg to IDL dated 
August 27, 2009. (Record Page Nos. 25-26) 
B. Email from IDL to Peter Kaseburg dated September 4,2009, and from Peter 
Kaseburg to IDL dated September 6,2009. (Record Page No. 27) 
C. Email from IDL to Peter Kaseburg dated September 4,2009, and from Peter 
Kaseburg to IDL dated September 6,2009. (Record Page Nos. 28-29) 
D. Letter from IDL to Peter Kaseburg without attachments dated September 8,2009. 
(Record Page Nos. 30) 
E. Letter from Peter Kaseburg to IDL dated September 24, 2009. 
(Record Page No. 31) 
F. Memorandum from IDL to Agencies dated October 9,2009. 
(Record Page No. 32) 
G. Email from IDL to Sheri Jones dated October 9, 2009. 
(Record Page No. 33-35) 
H. Email from lTD to IDL dated October 14,2009. 
(Record Page Nos. 36-37) 
I. Letter from Marjorie Trulock to IDL dated October 21,2009. 
(Record Page Nos. 38-39) 
1. Letter from George Congleton to IDL dated October 27,2009. 
(Record Page Nos. 40-42) 
K. Letter from Idaho Department ofFish and Game to IDL dated November 10, 
2009. (Record Page No. 43) 
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L. Letter from Judith Chittick to IDL dated November 11,2009. 
(Record Page No. 44) 
M. Letter from Mark W. C. Nelson to IDL dated November 11,2009. 
(Record Page Nos. 45-46) 
N. Letter from Tom Trulock to IDL dated November 11,2009. 
(Record Page Nos. 47-48) 
O. Email from Tom Trulock to IDL dated November 12,2009. 
(Record Page No. 49) 
P. Letter from IDL to Peter Kaseburg dated January 19,2010. 
(Record Page Nos. 50-52) 
Q. Letter from John Finney to IDL dated February 1,2010. 
(Record Page No. 53) 
R. Letter from IDL to John Finney dated February 3, 2010. 
(Record Page No. 54) 
S. Letter from John Finney to IDL dated February 3, 2010. 
(Record Page Nos. 55-56) 
DATED this day of March, 2010. 
~~~~~~ 
Resource Specialist Sr., Navigable Waters 
Idaho Department of Lands 
VERIFICATION 
SUBSCRIBED and sworn to before me, a Notary Public in and for the State of Idaho, 
this tNl:> day of March, 2010. 
SUSAN L. COPAS 
NOTARY PUBLIC 
STATE OF IDAHO 
Notary Public for 14ah I 
Residing at: ~~L'_, "J.i.tULc 
My Commission expires: ,2/1'42 (;'15 
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CERTIFICATE OF MAILING 
I hereby certify that on this 3 rd. day of March, 2010. I caused to be served a true 
and correct copy of the foregoing by the method indicated below, and addressed to the following: 
John A. Finney 
Finney Finney & Finney, P.A. 
120 East Lake Street, Suite 317 
Sandpoint, Idaho 83864 
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KASEBURG, KASEBURG FAMILY 
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) 
) 
) 
) 
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STATE OF IDAHO, BOARD OF LAND ) 
COMMISSIONERS, DEPARTMENT OF ) 
LANDS Application Nos. ERL- ) 
96-S-219B and ERL-96-S-291C, ) 
Respondents. 
) 
) 
) 
) 
Case No. CV-2010-0190 
STIPULATION TO SCHEDULING 
Pursuant to I.R.C.P. 94, the Petitioners by and through 
counsel and the Respondents by and through counsel, stipulate to 
briefing as follows: 
1. The Petitioners' Brief shall be filed by May 6, 2010. 
2. The Respondents' Brief shall be filed by June 3, 2010. 
3. The Petitioners' Reply Brief shall be filed by June 24, 
2010. 
4. Oral argument shall be scheduled for a date after June 
24, 2010. 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER 
PETER KASEBURG and SHELAGH 
KASEBURG, KASEBURG FAMILY 
TRUST, 
Petitioners, 
v. 
} 
} 
) 
} 
} 
) 
} 
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LANDS Application Nos. ERL- } 
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Respondents. 
} 
} 
} 
Case No. CV-2010-0190 
PETITIONERS' BRIEF 
COME NOW the Petitioners PETER KASEBURG and SHELAGH 
KASEBURG, KASEBURG FAMILY TRUST, (herein "Kaseburgs") by and 
J: 3~ 
through counsel, JOHN A. FINNEY, of FINNEY FINNEY & FINNEY, P.A., 
and submit this Petitioners' Brief on appeal by judicial review, 
as follows: 
I. STATEMENT OF THE CASE 
A. Nature Of The Case 
This is an appeal and a petition for judicial review pursuant 
to Idaho Code §§ 58-1305 and 58-1306, §§ 67-5270 through 67-5279, 
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and Idaho Rule of Civil Procedure 84, from the decisions by the 
STATE OF IDAHO, BOARD OF LAND COMMISSIONERS, DEPARTMENT OF LANDS 
(herein "IDL or Department") on the application by the Kaseburgs 
for repair and replacement of existing piling, Application No. 
#ERL-96-S-219B (herein "219B") and on the application by the 
Kaseburgs for a new navigational encroachment consisting of a 
moveable dock and moorage buoy, Application No. ERL-96-S-219C 
(herein "219C"). 
The decision(s} from which the appeal regarding Application 
No. #ERL-96-S-219B is taken are the Denial Of Encroachment 
Application, dated June 9, 2009 (219B Record, p. 66), the 
Memorandum dated December 29, 2009 (219B Record, p. 132-144), 
Final Order dated January 11, 2010 (219B Record, p. 145-146), 
and/or the denial letters dated January 12, 2010 and January 19, 
2010 respectively (219B Record, p. 73-74). The nature of the 
issues on appeal involve the repair and replacement of existing 
piling. 
The decision(s) from which the appeal regarding Application 
No. #ERL-96-S-219C is taken is the Denial Of Encroachment 
Application, dated January 19, 2010 (219C Record, p. 50-51). The 
nature of the issues on appeal involve the installation of a 
navigational moveable dock and mooring buoy. 
B. Course Of Proceedings 
Each of the applications were considered by the Respondent, 
pursuant to the Lake Protection Act, Idaho Code § 58-1301 et. seq. 
and the administrative rules adopted thereunder. Certain issues 
exist regarding the characterization and categorizing of the 
applications, as set forth in the arguments below. Certain of the 
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proceedings are outlined in the statement of facts below. 
C. Statement Of Facts 
The Petitioners are Peter Kaseburg and She1ah Kaseburg, 
Kaseburg Family Trust. The Kaseburgs are the owners of real 
property located within the jurisdiction of the IDL on Glengary 
Bay on Lake Pend Orei11e, in Bonner County, Idaho. 
In 1974, pursuant to the then newly adopted Lake Protection 
Act, Douglas McLean, the predecessor in interest to the Kaseburgs, 
submitted to the State of Idaho Department of Lands, a Notice Of 
An Encroachment On A Navigable Lake Or Navigable Stream, dated 
December 29, 1974, for the then existing structures consisting of 
piling, dock, and pipeline, originally installed in 1933 and the 
1940s. 219B Record, P. 85-87. These encroachments were identified 
by the Department as ERL-96-S-219. The Notice identified the 
differences between the artificial high water mark and the 
ordinary high water mark and the low water mark with a very 
shallow slope. 
In 2008, the Kaseburgs submitted a Request For Assignment Of 
Encroachment Permit to the Department for the existing permit ERL-
96-S-219. 219B Record, P. 79-84. The transfer was completed by 
the Department and a Transfer Of Encroachment Permit with the 
identifying number ERL-96-S-219A was assigned. 219B Record, P. 
76-78. The transfer was to maintain the existing structures. 
Each of the categories of encroachments in the Lake 
Protection Act provides that a permit shall not be required for 
repair of an existing encroachment. See "Noncommercial 
Navigational Encroachments", Idaho Code § 58-1305(d); and 
"Nonnavigationa1 or Commercial Encroachments, Community 
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Navigational, Navigational Beyond the Line of Navigability," Idaho 
Code § 58-1306(g). 
By letter and application dated November 24, 2008 to the U.S. 
Army Corps of Engineers, with a copy to the Idaho Department of 
Lands, the Kaseburgs applied to replace 21 wood piling with 10 
steel piling and to remove the existing wood piling at ground 
level, in the existing configuration or with a slight rotation. 
219B Record, P. 11-16. The Department expressed its opinion as to 
the application, as being a non-navigational encroachment and not 
being able to install at a slight rotation due to "non-conforming" 
status. 219B Record, P. 17-18. The Kaseburg then withdrew the 
rotation request with the Corps of Engineers. 219B Record, P. 19. 
The Corps of Engineers granted the proposal to replace the 
existing 21 wooden piling with 10 steel piling by letter dated 
January 29, 2009. 219 Record, P. 20-21. 
Prior to making any application to the Department, the 
Kaseburgs and/or counsel for the Kaseburgs discussed with the 
Department, possibilities of reducing the encroachment and 
inclusion of a modified dock structure. Bye-mail on March 3, 
2009 the Department expressed concerns and opinions as to the 
piling and a modified dock structure. 319B Record, P. 23 & 24. 
By application dated March 9, 2009 and letter dated March 10, 
2009, the Kaseburgs then applied to the Idaho Department of Lands 
to replace 21 wood piling with 10 steel piling and to remove the 
existing wood piling at ground level. 219B Record, P. 25-27, 1-3, 
8. The Department processed the replacement of wood with steel 
piling as a non-navigational encroachment applying Idaho Code § 
58-1306. The Kaseburgs assert the replacement is a continuation 
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of the existing navigational uses of the encroachment, and that 
the processing should have been as a navigational encroachment 
pursuant to Idaho Code § 58-1305. 
Bye-mail dated April 28, 2009, the Kaseburgs inquired as to 
the status of the permit. By responsive e-mail dated April 28, 
2009, the Department requested to know by May 15, 2009 if the 
Kaseburgs would withdraw their request or if they wanted the 
Department to move forward with a denial and a revocation of the 
existing permit for piling. 219B Record, P. 62. 
Bye-mail dated May 17, 2009, the Kaseburgs submitted a 
modification to the application for a revised configuration to use 
certain existing piling, replacing certain existing piling, adding 
a piling near high water, removing certain existing piling, and 
adding a floating dock 8 feet wide, to lessen the encroachment and 
to provide continued access at low water. The modification 
included a diagram. 319B Record, P. 63 bottom through 65. The 
Department responded bye-mail dated May 19, 2009 with the 
statement that it would move forward with denial and revocation 
notices, and that it would not consider the application 
modification. 219B Record, P. 63. 
On June 9, 2009, the Department issued its Denial of 
Encroachment Application letter. 219B Record, P. 66. The denial 
was of the original replacement application and did not address 
the modification submitted. 
Bye-mail dated June 29, 2009, the Kaseburgs sought a 
reconsideration hearing, (219B Record, P. 68) which was accepted 
and a hearing scheduled for reconsideration by letter dated July 
23, 2009 (219B Record, P. 72). A reconsideration hearing was held 
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on August 17, 2009 and testimony and arguments presented. 219B 
Record, P. 89-131. 
Discussions as to a dock and buoy application being submitted 
continued following the reconsideration hearing. Bye-mails dated 
August 25, 26, and 27, the Kaseburgs and the Department discussed 
a moveable dock system to address the shallow water and a mooring 
buoy. 219C Record, P. 25 & 26. 
By a letter dated August 30, 2009 and an application form and 
supporting materials dated August 26, 2009, all received by the 
Department on September 2, 2009, the Kaseburgs applied to remove 
certain existing piling, cut certain existing piling, and install 
a mobile dock system and mooring buoy anchorage. 219C Record, P. 
1-15. 
Dialogue on the submitted 219C application between the 
Department and the Kaseburgs continued bye-mails dated September 
4, 2009 and September 6, 2009. 219C Record, P. 27-29. By letter 
dated September 8, 2009 the Department returned application No. 
219C regarding the amount of the fee based upon its assertion that 
the encroachments were beyond the line of navigability or not 
beyond. 219C Record, P. 30. By letter dated September 24, 2009, 
the Kaseburgs submitted the demanded $1025.00 fee, rather than the 
previously submitted $250.00 fee, reserving the issue and 
asserting the encroachments were not beyond the line of 
navigability. 219C Record, P. 31. 
The Kaseburgs applied as a navigational encroachment pursuant 
to Idaho Code § 58-1305, not extending beyond the line of 
navigability due to their existing permitted piling, the existing 
commercial marina in the bay, and the shallow slope and depth. 
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The Department processed the application as extending beyond the 
line of navigability pursuant to Idaho Code § 58-1306. The 
Kaseburgs assert the navigational encroachment does not extend 
beyond the line of navigability, established by the existing 
encroachments in the bay. 
The Department then proceeded to process the reconsideration 
of application No. 219B and to process the new application No. 
219C. 
Regarding application No. 219B, a recommendation and decision 
on reconsideration to deny application No. 2l9B was issued in 
January, 2010, (219B Record, P. 132-144) by a Final Order dated 
January 11, 2010, (219B Record, P. 145-146), and Decision Letters 
dated January 12, 2009 and January 19, 2009. 219B Record, P. 73-
74. 
Also on the date of January 19, 2010, a denial was issued by 
Decision Letter dated January 19, 2010 regarding application No. 
219C. 219C Record, P. 50-51. 
By a letter transmitted by fax and dated February 1, 2010, 
the Kaseburgs requested a reconsideration hearing by the 
Department pursuant to Idaho Code § 58-1306(d) on Application No. 
ERL-96-S-219C, reserving their rights to contest the consideration 
of the application pursuant to said section. 219C Record, P. 53. 
By letters faxed and dated February 3, 2010, the Department though 
counsel responded that reconsideration is not available and was 
denied and counsel for Kaseburg responded. 219C Record, P. 54-55. 
This petition was filed February 5, 2010 exercising the 
Petitioners right to appeal by judicial review. 
PETITIONERS' BRIEF - 7 
031 
II. ISSUES PRESENTED ON APPEAL 
The issues on appeal are generally described as follows: 
a. Does the Department correctly understand the littoral 
rights appurtenant to waterfront property ownership? 
b. Does the Department correctly understand that the line 
of navigability is determined by existing structures 
and by water depth and not an artificial limit measured 
from the artificial high water mark? 
c. Did the Department fail to recognize and/or consider 
the existing property rights in the existing 
encroachments? 
d. Did the Department err in categorizing the replacement 
application as "nonnavigationa1" and/or as "extending 
beyond the line of navigability?" 
e. Did the Department err in restricting littoral rights 
to a location that does not reach the deep waters 
beyond or waterward of the low water mark? 
f. Did the Department err in requiring a showing as to the 
Public Trust Doctrine or "Values" to prevent denials? 
g. Are the Petitioners entitled to an award of attorney 
fees and costs? 
III. STANDARD OF REVIEW 
In Brett v. Eleventh Street Dockowner's Association, Inc. 
141 Idaho 517, 521, 112 P.3d 80S, 809 (Idaho 2005), the Idaho 
Supreme Court stated the applicable standard of review for the 
District Court upon the petition, as follows: 
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Judicial review of agency decisions is governed by the Idaho 
Administrative Procedures Act, Idaho Code title 67, chapter 
52. Idaho Code § 67-5279(3} provides that a court shall 
affirm an agency action unless the court finds that the 
agency's findings, inferences, conclusions or decisions are 
"(a) in violation of constitutional or statutory provisions; 
(b) in excess of the statutory authority of the agency; (c) 
made upon unlawful procedure; (d) not supported by 
substantial evidence on the record as a whole; or (e) 
arbitrary, capricious, or an abuse of discretion." A 
reviewing court "shall not substitute its judgment for that 
of the agency as to the weight of the evidence on questions 
of fact." Idaho Code § 67-5279(1}. Regardless of whether the 
agency action meets the standard set forth in Idaho Code § 
67-5279(3), "agency action shall be affirmed unless 
substantial rights of the appellant have been prejudiced." 
Idaho Code § 67-5279{4}; see generally Sagewillow, Inc., v. 
Idaho Dept. of Water Resources, 138 Idaho 831, 835-36, 70 
P.3d 669, 673-74 (2003) (court review of agency decisions) • 
Idaho Code § 67-5279{3} and (4) as recited and set forth 
above apply here. The Kaseburgs assert that the Department's 
decisions on application Nos. 219B and 219C, as well as the 
threats of revocation of permit Nos. 219 and 219A, prejudiced 
their substantial rights as required by Idaho Code § 67-5279(4} 
and that the actions of the Department fall within the standards 
set forth in Idaho Code § 67-5279(3} (a) through (e). 
IV. ARGUMENT 
A. The Kaseburgs Have Substantial Littoral Rights To 
Access The Deep Waters Of Lake Pend Oreille 
In Driesbach v. Lynch, 71 Idaho 501, 507, 234 P.2d 446, 451 
(Idaho 1951), the Idaho Supreme Court in determining the littoral 
rights between two adjoining properties on Lake Pend Oreille, 
stated that "[i]t may be stated as a general proposition that one 
of the basic rights enjoyed by owners of properties upon a 
navigable lake is the right to have access to the waters of such 
lake at the low water mark; this right is valuable and in many 
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instances it is the controlling aspect of the value of such 
lands." The Court then went on to recite the "firmly established 
... general and fundamental rules" to be applied to littoral 
rights, then noted that " ... there seems to be no hard and fast 
rule or rules which are without modification to meet peculiar 
facts and circumstances; the controlling thought in every case is 
to treat each case in an equitable manner so that, so far as it 
is possible, all property owners on such a body of water have 
access to the water; the courts in all cases have striven to see 
that each shore line owner shall have his proportionate share of 
the deep water frontage and all of the rules which have been 
adopted and applied throughout the years by the courts in 
relation to this problem have had that end in view; the courts 
have not hesitated to point out that these rules often require 
modification under the peculiar circumstances of the case in 
order to secure equal justice, and that where such is the case 
the courts do not hesitate to invoke a modification to attain 
such objective." Driesbach, 71 Idaho at 509, P.2d at 451. 
As stated by the Driesbach Court, the end to keep in view in 
order to secure justice is the Kaseburgs' valuable right to have 
deep water access to Lake Pend Oreille at the low water mark 
(both before and after the operation of Albeni Falls Dam) • 
Similarly, in West v. Smith, 95 Idaho 550, 554, 511 P.2d 
1326, 1330 (Idaho 1973) the Idaho Supreme Court set forth that: 
One of the salient features of the shores of navigable lakes 
is the convergence of the rights and interests of the state, 
the public and the littoral landowner. The State of Idaho 
holds title to the beds of all navigable bodies of water 
below the natural high water mark for the use and benefit of 
the whole people. [FN1] Ordinarily, in Idaho, a riparian 
owner (on a navigable river or stream) or a littoral owner 
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(on a navigable lake) takes title down to the natural high 
water mark. [FN2] 
*** 
FN1. The Idaho Admission Bill declared that Idaho was 
'admitted into the union on an equal footing with the 
original states in all respects whatever.' 26 Stat.L. 
215, ch. 656 s 1. The United States Supreme Court in 
the case of Shively v. Bowlby, 152 U.S. 1, 14 S.Ct. 
548, 557, 38 L.Ed. 331 (1894) ruled that one aspect of 
the admission of a new state to the union on 'equal 
footing' with the original states was that title to the 
beds of navigable waters below the natural high water 
mark was transferred from the United States to the 
state. Ever since the case of Callahan v. Price, 26 
Idaho 745, 754, 146 P. 732, 735 (1915), it has been the 
settled law in Idaho that the state holds title to the 
beds of navigable waters below the natural high water 
mark 'for the use and benefit of the whole people.' 
Id., 26 Idaho at 754, 146 P. at 735. Driesbach v. 
Lynch, 71 Idaho 501, 507, 234 P.2d 446 (1951); Gasman 
v. Wilcox, 54 Idaho 700, 703, 35 P.2d 265 (1934). State 
ownership of the beds of inland navigable waters was 
confirmed in the Submerged Lands Act of 1953, 43 
U.S.C.A. s 1311. 
FN2. Driesbach v. Lynch, supra note 1, 71 Idaho at 507, 
234 P.2d 446; Gasman v. Wilcox, supra note 1, 54 Idaho 
at 703, 35 P.2d 265. 
Appurtenant to his ownership of lake front property, the 
littoral landowner normally possesses certain littoral 
rights. These include the right of access to the water, [FN3] 
and, subject to state regulation, [FN4] the right to build 
wharves and piers in aid of navigation. [FN5] The right of 
access has been said to be a valuable right and, 'in many 
instances * * * the controlling aspect of the value of 
(littoral) lands.' [FN6] 
*** 
FN3. Driesbach v. Lynch, supra note 1: Gasman v. 
Wilcox, supra note 1. 
FN4. See I.C. s 58-104 (9) (Supp.1972) and 42-3801 to -
3810 (Supp.1972). 
FN5. E. g., Hoff v. Peninsula Drainage Dist. No.2, 172 
Or. 630, 143 P.2d 471, 474 (1943). 
FN6. Driesbach v. Lynch, supra note 1, 71 Idaho at 508, 
234 P.2d at 450. 
The littoral owner's right of access to the lake, free from 
unreasonable interference, attaches to all points of his 
shoreline, [FN12] ••.. 
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FN12. Johnson v. Je1dness, 85 Or. 657, 167 P. 798, 799 
(1917); Peck v. Alfred Olsen Construction Co., 238 N.W. 
416, 89 A.L.R. 1132 (Iowa 1931). 
In Brett v. Eleventh Street Dockowner's Association, Inc., 
141 Idaho 517, 521, 112 P.3d 805, 809 (Idaho 2005), the Idaho 
Supreme Court in regards to littoral rights, recited that: 
Littoral rights, for the purposes of issuing lake 
encroachment permits, refer to the right of owners or 
lessees of land adjacent to naviqable waters "to 
maintain their adjacency to the lake and to make use of 
their riqhts" as littoral owners by building or using 
"aids to naviqation". See I.C. § 58-1302(f}. Issuance 
of a lake encroachment permit, i.e. permission to place 
a dock on the lake, necessarily contemplates a 
determination of littoral rights as defined by the 
Idaho Lake Protection Act. Lovitt v. Robideaux, 139 
Idaho 322, 326, 78 P.3d 389, 393 (2003). "A holder of 
a valid permit cannot locate a dock in a manner that 
infringes upon an adjacent landowner's littoral riqht". 
Id. Thus, IDL must determine the littoral rights of 
adjoining riparian landowners when there is a dispute 
regarding placement of an encroachment pursuant to a 
permit and possible infringement of those rights. Id. 
In the instant matter, the Kaseburgs are attempting to 
exercise their most fundamental and valuable property right, 
access to the deep waters of Lake Pend Orei11e at the low water. 
B. The State Has Limits On Its Authority To Regulate 
Encroachments 
Idaho Code § 58-1301 provides for legislative intent of the 
Lake Protection Act, as follows: 
The legislature of the state of Idaho hereby declares 
that the public health, interest, safety and welfare 
requires that all encroachments upon, in or above the 
beds or waters of navigable lakes of the state be 
regulated in order that the protection of property, 
navigation, fish and wildlife habitat, aquatic life, 
recreation, aesthetic beauty and water quality be given 
due consideration and weighed against the navigational 
or economic necessity or justification for, or benefit 
to be derived from the proposed encroachment. No 
encroachment on, in or above the beds or waters of any 
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navigable lake in the state shall hereafter be made 
unless approval therefor has been given as provided in 
this act. 
Idaho Code § 58-1303 provides for powers, as follows: 
The board of land commissioners shall regulate, control 
and may permit encroachments in aid of navigation or 
not in aid of navigation on, in or above the beds or 
waters of navigable lakes as provided herein. 
Idaho Code § 58-1304 provides for the adoption of rules and 
regulations, as follows: 
The board may adopt, revise and rescind such rules and 
regulations and issue such general orders as may be 
necessary to effectuate the purposes and policy of this 
chapter within the limitations and standards set forth 
in this chapter. Rules, regulations and orders adopted 
or issued pursuant to this section may include, but are 
not limited to, minimum standards to govern projects or 
activities for which a permit or permits have been 
received under this chapter and regulations governing 
procedures for processing applications and issuing 
permits under this chapter. Minimum standards shall not 
be adopted pursuant to this section until after they 
have been offered for review and comment to other state 
agencies having an interest in activities regulated 
under this chapter. Any standards, rules, regulations 
and general orders adopted or issued pursuant to this 
section shall be promulgated in accordance with the 
provisions of chapter 52, title 67, Idaho Code, to the 
extent that the provisions of chapter 52, title 67, 
Idaho Code, are not inconsistent herewith. 
The Board though the Department has promulgated rules and 
regulations, which are set forth at IDAPA 20.03.04 - The 
Regulation of Beds, Waters, and Airspace over Navigable Lakes in 
the State of Idaho. The version of the rules in effect at the 
t~e of the Kaseburgs' respective applications, were last amended 
on February 2, 2008. 
C. The Lake Protection Act Recognizes The Kaseburgs 
Existing Encroachments And Littoral Rights 
The Lake Protection Act definitions, consistent with the 
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Idaho case law, recognize the nature of littoral and riparian 
rights. Idaho Code § 58-1302. Encroachment on navigable lakes-
Definitions, provides in its present form, in pertinent part as 
follows: 
(a) "Navigable lake" means any permanent body of relatively 
still or slack water, including man-made reservoirs, not 
privately owned and not a mere marsh or stream eddy, and 
capable of accommodating boats or canoes. This definition 
does not include man-made reservoirs where the jurisdiction 
thereof is asserted and exclusively assumed by a federal 
agency. 
(b) "Beds of navigable lakes" means the lands lying under or 
below the "natural or ordinary high water mark" of a 
navigable lake and, for purposes of this act only, the lands 
lying between the natural or ordinary high water mark and 
the artificial high water mark, if there be one. 
(c) "Natural or ordinary high water mark" means the high 
water elevation in a lake over a period of years, 
uninfluenced by man-made dams or works, at which elevation 
the water impresses a line on the soil by covering it for 
sufficient periods to deprive the soil of its vegetation and 
destroy its value for agricultural purposes. 
(d) "Artificial high water mark" means the high water 
elevation above the natural or ordinary high water mark 
resulting from construction of man-made dams or control 
works and impressing a new and higher vegetation line. 
(e) "Low water mark" means that line or elevation on the bed 
of the lake marked or located by the average low water 
elevations over a period of years and marks the point to 
which the riparian rights of adjoining landowners extend as 
a matter of right, in aid of their right to use the waters 
of the lake for purposes of navigation. 
(f) "Riparian or littoral rights" means only the rights of 
owners or lessees of land adjacent to navigable waters of 
the lake to maintain their adjacency to the lake and to make 
use of their rights as riparian or littoral owners or 
lessees in building or using aids to navigation but does not 
include any right to make any consumptive use of the waters 
of the lake. 
(g) "Line of navigability" means a line located at such 
distance waterward of the low water mark established by the 
length of existing legally permitted encroachments, water 
depths waterward of the low water mark, and by other 
relevant criteria determined by the board when a line has 
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not already been established for the body of water in 
question. 
(h) "Encroachments in aid of navigation" means and includes 
docks, piers, floats, pilings, breakwaters, boat ramps, 
channels or basins, and other such aids to the navigability 
of the lake, on, in or above the beds or waters of a 
navigable lake. The term "encroachments in aid of 
navigation" may be used interchangeably herein with the term 
"navigational encroachments." 
(i) "Encroachments not in aid of navigation" means and 
includes all other encroachments on, in or above the beds or 
waters of a navigable lake, including landfills or other 
structures not constructed primarily for use in aid of the 
navigability of the lake. The term "encroachments not in aid 
of navigation" may be used interchangeably herein with the 
term "nonnavigational encroachments." 
(j) "Board" means the board of land conunissioners of the 
state of Idaho or its authorized representative. 
(k) "Plans" means maps, sketches, engineering drawings, 
aerial and other photographs, word descriptions, and 
specifications sufficient to describe the extent, nature and 
approximate location of the proposed encroachment and the 
proposed method of accomplishing the same. 
Further, the protection of existing encroachments and the 
right to repair are excluded from the permitting requirements by 
Idaho Code § 58-1305(d) and § 58-1306(g). 
This recognition is set forth in Idaho Code § 58-1305(a) as 
to replacement of existing encroachments, as follows: 
Applications for construction, enlargement or replacement of 
navigational encroachments not extending beyond the line of 
navigability nor intended primarily for conunercial or 
conununity use shall be processed by the board with a minimum 
of procedural requirements and shall not be denied nor 
appearance required except in the most unusual of 
circumstances or if the proposed encroachment infringes upon 
or it appears it may infringe upon the riparian or littoral 
rights of an adjacent property owner 
Also Idaho Code § 58-1306(e) provides as to replacement, in 
considering the Idaho Code § 58-1301 factors, in relevant part 
that: 
In recognition of continuing private property ownership 
PETITIONERS' BRIEF - 15 
of lands lying between the natural or ordinary high 
water mark and the artificial high water mark, the 
board shall consider unreasonable adverse effect upon 
adjacent property and undue interference with 
navigation the most important factors to be considered 
in granting or denying an application for a 
nonnavigationa1 encroachment, a commercial navigational 
encroachment, or a community navigational encroachment 
not extending below the natural or ordinary high water 
mark. 
As to each of the applications by the Kaseburgs, the 
Department has attempted to characterized the piling as 
"nonnavigational" or as "navigational extending beyond the line of 
navigability" to subject the applications to the provisions of 
Idaho Code 5 58-1306, as opposed to the less restrictive 
provisions of Idaho Code § 58-1305. In addition the higher fee of 
over $1,000.00 was demanded in each instance. 
D. The Kaseburgs Existing Encroachments Are Entitled To 
Being Replaced (Application No. 219B) 
In recognition of the existing encroachments into navigable 
waters, the Lake Protection Act, in 55 58-1310, 58-1311, and 58-
1312 presently provides in pertinent part, as follows: 
5 58-1310. Existing rights unaffected. 
This act shall not operate or be so construed as to impair, 
diminish, control or divest any existing or vested water 
rights ••• nor shall this act be construed to impair 
existing encroachments in aid of navigation or any right 
heretofore granted an applicant by the director of the Idaho 
department of water resources or the director of the 
department of lands, nor shall this act be construed to 
impair existing nonnavigationa1 encroachments not extending 
beyond the natural or ordinary high water mark if they have 
been in existence at least five (5) years prior to the 
effective date of this act nor any other existing 
nonnavigationa1 encroachment unless action to abate the same 
by legal proceedings be instituted by the board within three 
(3) years of the effective date of this act. If abatement 
proceedings be instituted by the board, the court shall hear 
such evidence as would be pertinent upon an original 
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application and shall consider also the length of time the 
encroachment has existed and its general acceptance. 
§ 58-1311. Disclaimer of state property rights in private 
lands. 
While the state asserts the right to regulate and control 
all encroachments, navigational or nonnavigational, upon, in 
or above the beds or waters of navigable lakes as provided 
for in this act, nothing contained in this act shall be 
construed to vest in the state of Idaho any property right 
or claim of such right to any private lands lying above the 
natural or ordinary high water mark of any navigable lake. 
§ 58-1312. Permitting of existing encroachments. 
(1) Unless otherwise prohibited, every person seeking a 
permit for a navigational or nonnavigational encroachment 
constructed prior to January 1, 1975, shall provide the 
board with substantive documentation of the age of the 
encroachment and documentation that the encroachment has not 
been modified since 1974. Persons providing such 
documentation shall receive an encroachment permit and shall 
not be required to pay the application and publication fees 
established in this chapter. Such substantive documentation 
shall include dated aerial photographs, tax records, or 
other historical information deemed reliable by the board. 
(2) Every person seeking a permit for a navigational or 
nonnavigational encroachment constructed, replaced or 
modified on or after January 1, 1975, shall submit a permit 
application and enter the same permitting process as 
required for new encroachments. 
Prior to the 2006 amendments to the Lake Protection Act, 
Idaho Code S 58-1312 provided as follows: 
58-1312. Filing notice. 
On or before December 31, 1974, every person owning or 
possessing an existing navigational or nonnavigational 
encroachment on, in or above the beds or waters of a 
navigable lake in this state shall file with the board 
notification thereof. Such notice shall be upon forms to be 
furnished by the board and contain such information 
concerning the encroachment as would be necessary on plans 
submitted with an original application under the provisions 
of this act. 
The Kaseburgs' predecessor in interest, McLean in 1974, 
pursuant to the then Idaho Code § 58-1312 provided the necessary 
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and required notice of encroachments resulting in the permit No. 
219 being issued for the existing encroachments. In 2008 the 
resulting permit was transferred to the Kaseburgs for the 
existing encroachments and given No. 219A. 
Prior to the 2006 amendments, the Idaho Code § 58-1302 
definition of the line of navigability was as follows: 
(g) nLine of navigabilityn means a line located at such 
distance below the low water mark as will afford sufficient 
draft for water craft customarily in use on that particular 
lake. 
By the 2006 amendment, the definition of Idaho Code 58-
1302(g), line of navigability was amended as follows: 
(g) "Line of navigability" means a line located at such 
distance waterward of the low water mark established by the 
length of existing legally permitted encroachments, water 
depths waterward of the low water mark, and by other 
relevant criteria determined by the board when a line has 
not already been established for the body of water in 
question. 
Pursuant to either definition (pre-2006 or 2006) of the 'line 
of navigability', as well as the definitions of 'riparian or 
littoral rights' and 'low water mark,' the important appurtenance 
is recognized of the ownership of lake front property, being the 
right of access to the water and to build wharves and piers in 
aid thereof, with such rights being the controlling value of the 
land. Such access runs from a depth below or waterward of the 
low water mark of Lake Pend Oreil1e, and not from the artificial 
high water mark or ordinary high water mark. 
The Kaseburgs' current and permitted encroachments, and when 
previously owned by McLean, meet and met the statutory definition 
of Idaho Code § 58-1302(h) as 'encroachments in aid of 
navigation,' as they principally consist of piling created and 
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used primarily in aid of navigation. The piling and dolphins 
(groups of three piling) were established to dock a boat house. 
219B Record, P. 102/Transcript P. 14. See also the Notice by 
McLean, 219B Record, P. 85-87, which indicates (page 87) the 
purpose of the dock and piling to include boat moorage area, and 
depicts the "extreme low water before Al.beni Falls Dam" with (page 
85) the original installation of the dock and piling being in 
approximately 1933. 
As 'encroachments in aid of navigation,' the Kaseburgs' 
application No. 219B, for "replacement" should have been processed 
pursuant to Idaho Code § 58-1305(a) "with a minimum of procedural 
requirements and shall not be denied nor appearance required 
except in the most unusual of circumstances .... " 
For comparison, commencing July 1, 2010, the Idaho 
Legislature has amended Idaho Code § 58-1305 to provide in a new 
subsection (e) (with the existing subsections being redesignated) 
for ~ permit being required for replacement, as follows: 
(e) A permit shall not be required for replacement of an 
existing navigational encroachment if all the following 
conditions are met: 
(1) The existing encroachment is covered by a valid permit 
in good standing. 
(2) The existing encroachment meets the current requirements 
for new encroachments. 
(3) The location and orientation of the replacement do not 
change from the existing encroachment. 
(4) The replacement will be the exact same size or smaller 
and the same shape as the existing encroachment. 
(5) The replacement will not be located closer to adjacent 
littoral right lines than the existing encroachment. 
Although not in effect as to these encroachments at this point in 
time, the 2010 amendments (effective July 1, 2010) further show 
the legislature's continued recognition of the private property 
rights in existing encroachments. 
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The Department erred in processing the Kaseburg replacement 
application No. 219B pursuant to Idaho Code § 58-1306 and its 
characterization and consideration starting in December 2008 that 
the encroachments are "a non-navigational encroachment and would 
have to provide a benefit to the public to be per-mitted." 219B 
Record, P. 17. That error continued in the demand for the $1,075 
processing fee for the 219B application. That error continued 
during the discussions on the replacement application and during 
discussions about alternatives to lessen the length and width of 
the encroachment. 219B Record, P. 24. 
On April 28, 2009, while considering the replacement 
application No. 219B, the Department provided copies of the public 
comments received to the Kaseburgs and instructed them to decide 
whether they would withdraw the replacement request or it they 
wanted the department to deny the application and seek revocation 
of the existing permit. 219B Record, P. 62. The Kaseburgs 
responded bye-mail on May 17, 2009 seeking to modify the 
application and contesting any action to revoke the existing 
permit. 219B Record, P. 63 Bottom - 64. 
The Department responded bye-mail on May 19, 2009 with 
several erroneous positions relative to the encroachments, the 
Kaseburgs littoral rights, and the Lake Protection Act. 219B 
Record, P. 63. The Department asserted that it "does not have to 
guarantee year round access especially when you have an 
alternative, marina, very close." This statement is directly 
contrary to the Idaho case law on littoral rights and the express 
provisions of the Lake Protection Act. The Department asserted 
that the Kaseburgs were " ... changing the use of that 
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encroachment[]" and continued with the assertion that it was non-
navigational. The Kaseburgs use was navigational, just as the 
original 1933 installation, and the stated purpose in the 1974 
Notice by McLean. There is not a change in use. Further, there 
is no basis in the Lake Protection Act to deny replacement based 
upon either a change in use (which there was not) or even a period 
of lack of use (which there was not). The Department also 
continued its erroneous assertion of processing pursuant to the 
nonnavigational provisions of Idaho Code § 58-1306 of the Lake 
Protection Act. 
On June 9, 2009 the Department issued its denial letter for 
application No. 219B asserting its decision on Idaho Code § 58-
1306 non-navigational encroachments, for a lack of environmental, 
economic, or social benefit to the public. 219B Record, P. 66. 
The Kaseburgs requested a reconsideration hearing, which was 
held August 17, 2009, with Carl Washburn as hearing coordinator. 
The decision of the hearing coordinator was that the application 
was for nonnavigational purposes and processed and based the 
decision, contrary to the evidence in the record of the uses and 
intended uses as navigational, which resulted in a Final Order of 
denial. 219B Record, P. 145-6. 
The Department seeks to characterize the McLean Notice giving 
notice of the use of the piling in existence since 1933, as simply 
suspending a water line. This is contrary to common sense, the 
statements on the 1974 McLean Notice, and the testimony of the 
owner of the property, the Kaseburgs, as to the history of use and 
as to their intended use. Each of those includes the principal 
use being a boat moorage area. 
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periods of lack of such a use are not proper consideration under 
the Kaseburgs littoral rights or the Lake Protection Act. The 
McLean Notice also provides evidence as to the pre-dam low water 
mark, which illustrates the pilings historic use for access to the 
deep waters of Lake Pend Oreille before the dam's installation and 
operation. The calculations on the Notice show a depth of 
approximately 6 to 7 feet at the pre-dam low water mark. 
The Department erred in its consideration of the replacement 
application No. 219B, as well as its statements of fact and law 
regarding the Kaseburgs littoral rights, and the appropriate 
factors pursuant to the Lake Protection Act. The decision of the 
Department denying the replacement application, No. 219B, should 
be vacated and reversed. 
E. The Kaseburgs Existing Encroachments Establish The Line 
Of Navigability 
Pursuant to the definitions set forth in § 58-1302 of the 
Lake Protection Act, the Kaseburgs' existing encroachments, as 
noticed by Mclean and as subsequently transferred from McLean to 
the Kaseburgs, and the existing encroachments of the adjacent 
Heitman Docks at Glengary commercial marina (long existing as 
well), established the line of navigability in the small bay, to 
well beyond the low water mark. See Photos at 219B Record, P. 4-7, 
12, 18, 26, 38, 41-44, 88, and 219C Record, P. 11. 
Prior to the 2006 amendments, the Idaho Code § 58-1302 
definition of the line of navigability was as follows: 
(g) HLine of navigabilityH means a line located at such 
distance below the low water mark as will afford sufficient 
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draft for water craft customarily in use on that particular 
lake. 
By the 2006 amendment, the definition of Idaho Code 58-
1302(g), line of navigability was amended as follows: 
(g) "Line of navigability" means a line located at such 
distance waterward of the low water mark established by the 
length of existing legally permitted encroachments, water 
depths waterward of the low water mark, and by other 
relevant criteria determined by the board when a line has 
not already been established for the body of water in 
question. 
Both definitions, consistent with case law, provide for a 
line below or waterward of the low water mark as the line of 
navigability. Pursuant to each definition (pre-2006 or 2006) of 
the 'line of navigability', as well as the definitions of 
'riparian or litto~al rights' and 'low water mark,' the important 
appurtenance is recognized to the ownership of lake front 
property, being the right of access to the water and to build 
wharves and piers in aid thereof, with such rights being the 
controlling value of the land. Such access runs from the low 
water mark of Lake Pend Oreille. 
The line of navigability is defined by the existing 
encroachments extending approximately 280 feet from the artificial 
high water mark. 
F. The Kaseburgs Are Entitled To Access The Deep Waters Of 
Lake Pend Oreille From The Low Water Mark 
As set forth above, the Kaseburgs littoral rights are to 
access the deep waters of Lake Pend Oreille at a sufficient depth 
below or waterward of the low water mark. In that regard, the 
Kaseburgs applied by application No. 219C to install a mobile dock 
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system and also a mooring buoy anchorage, using portions of the 
existing encroachment. As submitted with the application, the 
proposal is to "install a floating dock system that can be moved 
in and out with the lake level to maintain a 7 ~ foot draft at the 
end of the dock" using a portion of the existing piling, and 
removing certain of the existing piling, and install certain new 
piling, all within the bounds of the existing encroachment. 219C 
Record, P. 12-14. The length of the dock and the design to move 
are needed to the very gentle slope of the lake bottom, which has 
a horizontal distance between high and low lake pool of 125 feet. 
219C Record, P. 12-14. The length of the dock and the system to 
move it, lessen the total length of the encroachment at high 
water, but still afford the right of access at low water. 
Following submittal of the dock and buoy application No. 
219C, the Department, contrary to the Kaseburgs littoral rights 
and contrary to provisions of the Lake Protection Act, continued 
with the erroneous statements that "the established line of 
navigability is 55' waterward of the AHWM [and that] the state 
does not have to guarantee year round moorage." 219C Record, P. 
27-29. In addition, by asserting a false line of navigability, 
the Department demanded processing pursuant to Idaho Code § 58-
1306 and the increased $1,075 fee rather than pursuant to Idaho 
Code § 58-1305. 219C Record, P. 30-31. 
Following the public comment period, the Department issued 
its letter denying the dock and buoy application No. 219C, on the 
erroneous processing pursuant to Idaho Code § 58-1306 requiring a 
"public benefit," and the mis-application of the line of 
navigability. 219C Record, P. 50-51. 
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G. If Idaho Code § 58-1306 Applies, The Department Mis-
Applied The Public Trust Doctrine or "Values" 
In the denials of both the replacement application No. 219B 
and the dock and buoy application No. 219C, the Department 
described applying the "public trust doctrine" (219B Record, P. 
66) and "public trust values" (219C Record, P. 50-51). The 
Department goes so far as to require an applicant to show for a 
review pursuant to Idaho Code § 58-1306, that the encroachments 
have "clear environmental, economic, or social benefit to the 
public and it is consistent with the public trust doctrine in 
accordance with Section 030.02 of IDAPA 20.03.04" (219B Record, P. 
66) and that the encroachments "do not have any detrimental 
effects upon adjacent real property and public trust values ... " 
(219C Record, P. 50). 
The provisions of the Idaho Administrative Code ("IDAPA") 
20.03.04.030.02 adopted specifically provide requires consistency 
with the public trust doctrine. IDAPA 20.03.04.010.30, adopting a 
definition in March 19, 1999, provides as follows: "Public Trust 
Doctrine. The duty of the State to its people to ensure that the 
use of public trust resources is consistent with identified public 
trust values. This common law doctrine has been interpreted by 
decisions of the Idaho Appellate Courts and is codified at Title 
58, Chapter 12, and Idaho Code." The first sentence of Idaho 
20.03.04.010.30 provision is directly contrary the decisions of 
the Idaho Appellate Courts and directly contrary to the 
legislative action in 1996 adopting Title 58, Chapter 12, Idaho 
Code, regarding littoral rights and regarding the public trust 
doctrine. Specifically, the Public Trust Doctrine applies to the 
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disposition of the publicly held title to the beds of navigable 
waters. 
The Idaho legislature, consistent with the case law, provided 
clarification in 1996 by adopting Idaho Code 58-1203 setting forth 
limitations, as follows: 
§ 58-1203. Limitations to the application of the public trust 
doctrine 
(1) The public trust doctrine as it is applied in the state 
of Idaho is solely a limitation on the power of the state to 
alienate or encumber the title to the beds of navigable 
waters as defined in this chapter. The state boards of land 
commissioners may approve modify or reject all activities 
involving the alienation or encumbrance of the beds of 
navigable waters in accordance with the public trust 
doctrine. 
(2) The public trust doctrine shall not be applied to any 
purpose other than as provided in this chapter. Specifically, 
but without limitation, the public trust doctrine shall not 
apply to: 
(a) The management or disposition of lands held for the 
benefit of the endowed institutions as set forth in article 
IX of the constitution of the state of Idaho; 
(b) The appropriation or use of water, or the granting, 
transfer, administration, or adjudication of water or water 
rights as provided for in article XV of the constitution of 
the state of Idaho and title 42, Idaho Code, or any other 
procedure or law applicable to water rights in the state of 
Idaho; or 
(c) The protection or exercise of private property rights 
within the state of Idaho. 
(3) Nothing in this chapter shall be construed as a 
limitation on the power of the state to authorize public or 
private use, encumbrance or alienation of the title to the 
beds of navigable waters held in public trust pursuant to 
this chapter for such purposes as navigation, commerce, 
recreation, agriculture, mining, forestry, or other uses, if, 
in the judgment of the state board of land commissioners, the 
grant for such use is made in accordance with the statutes 
and constitution of the state of Idaho. 
(4) Nothing in this chapter shall be construed as repealing, 
limiting, or otherwise altering any statutory or 
constitutional provision of the state of Idaho including, but 
not limited to: title 42, Idaho Code, concerning the 
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appropriation, transfer and use of the waters of Idaho; title 
36, Idaho Code, concerning the regulation and management of 
fish and game and the right of public access on navigable 
waters; title 58, Idaho Code, relating to state lands and 
navigational encroachments; or chapter 43, title 67, Idaho 
Code, concerning the appropriation of waters in trust by the 
state of Idaho. 
Specifically, Idaho Code § 58-1203(3) and (4) make it clear 
that encroachment permits are to be issued pursuant to Idaho Code 
§ 58-1301 et seq., and not by a limitation based upon the Public 
Trust Doctrine or Public Trust "Values." Specifically, if Idaho 
Code § 58-1306 is applied to the Kaseburgs' applications, the 
provisions of Idaho Code § 58-1301 as balanced by Idaho Code § 58-
1306(e) of the Lake Protection Act controls, which provides: 
(e) In recognition of continuing private property ownership 
of lands lying between the natural or ordinary high water 
mark and the artificial high water mark, the board shall 
consider unreasonable adverse effect upon adjacent property 
and undue interference with navigation the most important 
factors to be considered in granting or denying an 
application for a nonnavigationa1 encroachment, a commercial 
navigational encroachment, or a community navigational 
encroachment not extending below the natural or ordinary 
high water mark. If no objections have been filed to the 
application and no hearing has been requested or ordered by 
the board, or, if upon reconsideration of a decision 
disallowing a permit, or following a hearing, the board 
determines that the benefits, whether public or private, to 
be derived from allowing such encroachment exceed its 
detrimental effects, it shall grant the permit. As a 
condition of the permit, the board may require a lease or 
easement for use of any part of the state owned bed of the 
lake. 
As set forth therein, the benefits, whether public or private, 
must be weighed against the detrimental effects. It is an error 
to apply a standard that there must not be any detrimental effect, 
when the standard is to compare and weigh both the benefits, 
public or private, and the detriments, public or private. IDAPA 
20.03.04.030.02 and 20.03.04.010.30 are directly contrary to the 
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statutory provisions adopted by the legislature and contrary to 
case law on the Public Trust Doctrine and on littoral rights. 
As set forth above, the Kaseburgs assert that the repair 
application and the dock and buoy application each are 
navigational encroachments, not extending beyond the line of 
navigability, and as such are to be reviewed pursuant to the Lake 
Protection Act provisions of Idaho Code § 58-1305. The Kaseburgs 
littoral rights to access the deep waters of Lake Pend Oreille 
require such a processing pursuant to Idaho Code § 58-1305, but 
even if processed pursuant to Idaho Code § 58-1306, those rights 
must be considered and the applications granted. 
H. If Idaho Code § 58-1306 Applies, the Kaseburgs Are 
Entitled To A Reconsideration Hearing 
Following the denial of the application No. 219C pursuant to 
Idaho Code § 58-1306, the Kaseburgs requested reconsideration for 
a hearing and to address the public comments. The request was 
denied. 219C Record, P. 53-55. The Kaseburgs were not given any 
opportunity to review the comments received by and relied upon by 
the Department or provide any rebuttal, which is a primary purpose 
of the reconsideration hearing process. The provisions of Idaho 
Code § 58-1306(d) provide for such a reconsideration. In this 
instance such a reconsideration would not likely have resulted in 
a decision other than denial, given the Departments mis-
application of the facts and the lack of acknowledgment of the 
Kaseburgs' littoral rights, but such a reconsideration process was 
an appropriate and required right not afforded the Kaseburgs by 
the Department. 
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I. The Kaseburgs Are Entitled To Recover Attorney Fees on 
Appeal to the District Court 
The Kaseburgs are entitled to recover attorney fees against 
the Respondent State of Idaho pursuant to Idaho Code § 12-117. 
The application of the attorney fees statute is explained in the 
decision of the Idaho Supreme Court in In re Estate of Kaminsky , 
141 Idaho 436, 439, 111 P.3d 121, 124 (Idaho, 2005), as follows: 
Idaho Code § 12-117, which governs the award of 
attorney fees in proceedings between persons and state 
agencies, provides: 
Unless otherwise provided by statute, in any 
administrative or civil judicial proceeding involving 
as adverse parties a state agency, a city, a county or 
other taxing district and a person, the court shall 
award the prevailing party reasonable attorney's fees, 
witness fees and reasonable expenses, if the court 
finds that the party against whom the judgment is 
rendered acted without a reasonable basis in fact or 
law. 
(Emphasis added). Idaho Code § 12-117 is not a discretionary 
statute. It provides that the court shall award attorney 
fees upon a finding that the state agency did not act with a 
reasonable basis in fact or law. Idaho Dept. of Law 
Enforcement v. Kluss, 125 Idaho 682, 685, 873 P.2d 1336, 
1339 (1994). The policy behind I.C. § 12-117 is: "1) to 
serve as a deterrent to groundless or arbitrary agency 
action; and 2) to provide a remedy for persons who have 
borne unfair and unjustified financial burdens defending 
against groundless charges or attempting to correct mistakes 
agencies never should ha[ve] made." Id., (quoting Bogner v. 
State Dep't of Revenue & Taxation, 107 Idaho 854, 859, 693 
P.2d 1056, 1061 (1984». 
Appeals from agency action to the District Court are 
governed by I.R.C.P. 84. Attorney fee statues, such as Idaho 
Code § 12-117 are applicable on appeal to the District Court. 
The procedure for determining the amount of such fees is governed 
by Idaho Appellate Rules 35 and 41. I.R.C.P. 84(r). 
The State of Idaho failed to properly recognize the 
Kaseburgs littoral rights afforded the existing encroachment, 
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duly noticed and transferred, and failed to properly afford the 
review and decision on the proposed dock and buoy, to access the 
deep waters of Lake Pend Oreille below or waterward of the low 
water mark. The position that the State through the Department 
does not have to allow access beyond an artificial 55' length is 
without a reasonable basis in law or fact, and is directly 
contrary to law and fact. As such attorney fees should be 
awarded to the Kaseburgs to discourage such action and to allow 
recovery for the unjustified financial burden placed on the 
Kaseburgs to exercise and enjoy their valuable littoral rights. 
IV. CONCLUSION 
The decisions to deny the Kaseburgs' application No. 219B 
for replacement of the existing permitted encroachments and 
application No. 219C for a moveable dock and buoy were made upon 
reversible error, as set forth above, and were not supported by 
fact or law, and should each be reversed. Each application is 
independent of the other, and each independent denial is subject 
to being reversed on its own merits. The Kaseburgs are entitled 
to an award of reasonable attorney fees incurred in this appeal 
to the District Court pursuant to Idaho Code § 12-117 and are 
entitled to an award of costs. 
DATED this ~f1-day of May, 2010. 
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I. STATEMENT OF THE CASE 
A. Nature of the Case. 
The state ofIdaho, State Board of Land Commissioners and the Idaho Department of 
Lands (collectively "IDL") disagree with portions of Petitioner Peter Kaseburg, Shelagh 
Kaseburg and the Kaseburg Family Trust's (collectively "Kaseburg") recitation ofthe nature of 
the case. 
First, the instant appeal involves two (2) separate and distinct lake encroachment permit 
applications by Kaseburg. Normally, only one (1) application is involved in an appeal to District 
Court. Each of these matters concerns a separate, independent decision by IDL and each should 
be considered based upon the administrative record for each encroachment and independent of 
the other application. 
Second, Kaseburg references Idaho Code §58-1305 (noncommercial navigational 
encroachments) at page 1 of Petitioners' Brie/as a basis for the appeal. Neither of the subject 
applications was processed pursuant to Idaho Code §58-1305, both were processed as 
nonnavigational encroachments or navigational encroachments extending beyond the line of 
navigability pursuant to Idaho Code §58-1306. 
Third, at page 2 of Petitioners' Brief, Kaseburg recites in two places that the first 
encroachment application, ERL-96-S-219B, I was for IDL to consider "repair and replacement 
of existing piling, .... " (Emphasis added.) As explained more fully in the Statement of Facts, 
infra, and the 219B Record at 1-2, application 219B was only for replacement of existing piling, 
not repair of the piling. 
1 At a few places in the Petitioners' Brief, the application number is referred to as "319B." This should be read as 
"219B." 
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B. Course of Proceedings. 
IDL has no additions to Kaseburg's Course of Proceedings other than to again clarify that 
the instant District Court Appeal involves two separate IDL decision with separate administrative 
records. 
C. Statement of Facts. 
1. Kaseburg Application ERL-96-S-219B. 
On December 29, 1974, Douglas C. McLean submitted a notice of an existing lake 
encroachment pursuant to then-Idaho Code §58-1312? Mr. McLean identified fifteen (15) single 
and two (2) clusters of three (3) piling (the latter also referred to as a "dolphin") existing in 
Glengary Bay of Lake Pend Oreille. 219B Record, p. 87. His encroachment also included a 
water intake pipe buried part ofthe distance into the lake which emerged and was attached to the 
piling as shown on his drawing of the encroachment, and a 7' X 30' cedar log dock. Id. The 
purpose of the encroachments was identified as "private swimming & boat moorage area; & 
private water source," and were given identification number ERL-96-S-219. Id. The piling and 
dock were first installed in 1933, the water pipeline in 1941 or 1942. Id. 
In 2008, Mr. McLean's heirs and the Kaseburgs requested assignment of the existing 
encroachment permit, which was approved by IDL pursuant to IDAP A 20.03.04.065 and 
designated as ERL-96-S-219A. 219B Record, p. 78-79. 
In late 2008, Kaseburg began communications with IDL concerning modification of the 
existing encroachments. Mr. Kaseburg sent an email to Jim Brady of the Department of Lands 
concerning the existing piling, and Mr. Brady responded as follows: 
2 The Idaho Lake Protection Act was enacted by the Idaho Legislature in 1974. Pursuant to Idaho Code §58-1312, 
lake encroachments existing at the time could obtain a lake encroachment permit by filing with IDL before January 
1,1975, documentation of the age of the encroachment. Existing encroachments were granted encroachment 
permits without payment of any fees. Idaho Code §58-1312 was amended in 2008 to delete a reference to this 1975 
deadline, as well as other changes. 
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We have discussed you wanting to reposition the piling in front of 
your property in Glengary Bay. These piling are a permitted, non-conforming 
encroachment. In other words, this is not something we would normally 
permit anymore, in fact, these were an existing encroachment at the time the 
Lake Protection Act was enacted in 1974 and therefore was allowed to be 
maintained. With that said you are only allowed to maintain them in the current 
location. Current policy says that if you change the configuration of a permitted 
non-conforming encroachment then it has to be brought in to today's standards. 
Today's standards allow 4 piling, however, those are typically allowed to hold a 
floating dock in location. Today, this encroachment would be considered a non-
navigational encroachment and would have to provide a benefit to the public to 
be permitted. 
219B Record, p. 17. 
In the meantime, Kaseburg applied for a permit from the U.S. Corps of Engineers to 
replace the existing wooden piling with steel piling, and rotate the pile configuration. 219B 
Record, p. 11-16. The Corps responded that the proposed replacement "is authorized by 
Regional Permit 27." Id" p. 20. 
IDL and Kaseburg continued discussion of dock option for Kaseburg. Kaseburg next 
sought a dock that would be 1,590 square feet in surface area. 219B Record at 24. Mr. Brady 
replied that a dock this size would exceed the 700 square foot limitation on single-family docks,3 
and did not feel the facts of the Kaseburg property warranted a variance on that limit. Mr. Brady 
also noted that he did not feel that the existing piling established the line of navigation in the 
area. Id. 
On or about March 9,2009, Peter Kaseburg submitted an application to IDL for a lake 
encroachment permit to "replace (21 ea) existing wood pile with (10 ea) steel pile per attached 
drawing. Remove all existing wood pile to ground level after steel pile are driven with diver 
using hydraulic powered underwater chain saw." 219B Record, p. 1-8 (includes photographs of 
the piling). As shown on the diagram supporting the application, the proposed new piling would 
3 IDAPA 20.03.04.015.01.b. 
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generally follow the line of the existing piling, but would be placed in different specific 
locations. Id., p. 3. Mr. Kaseburg supplemented his application with a March 10,2009, letter 
and additional photograph and drawing. Id., p. 25-27. 
IDL processed the application as a non-navigational encroachment pursuant to Idaho 
Code §58-1306. 219B Record, p. 134,,7. Accordingly, IDL published notice of the application 
in the Bonner County Daily Bee, and notified a number of public entities of the application, as 
well as the adjacent neighbors. Id., p. 10, 29-32. In response to this notice, IDL received 
numerous detailed comments on the proposed application. 
The comments on the Kaseburg application are found in the 219B Record at pages 33-61. 
All commentors, including numerous residents in the area, opposed the Kaseburg application: 
1. The Idaho Department ofFish and Game observed that the subject piling were in 
an advanced stage of decay, and that the application did not state a purpose for the 
encroachments. 219B Record, p. 57. Fish and Game also observed that the piling appear to have 
never been used for a dock and currently constitute a navigational hazard. 
2. The Bonner County Sheriff first observed that he agreed with the Kaseburg 
proposal to remove the existing piling because "they pose a hazard to navigation, and they no 
longer serve the original purpose for which they were permitted." 219B Record, p. 54. The 
Sheriff also noted that he opposed "putting in new piling for some future undisclosed purpose." 
3. George Congelton submitted detailed and comprehensive comments, including 
exhibits, in support of his objection. 219B Record, p. 33-45. Mr. Congleton owns the property 
adjoining the Kaseburg property. !d., p. 33. To the best of his knowledge, including discussions 
with other neighbors, "[i]fthere ever was a dock attached to the piling it has not been there for 
more than 60 years." Id. He was unaware of anyone who knows what the piling were ever used 
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for, and their location suggests they were not used for a dock. Id., p. 34. He also pointed out 
that the piling were placed well before the construction of the Albeni Falls dam in the 1950's and 
the creation ofthe artificial high water mark ("AHWM") on the lake.4 Thus, the piling were 
placed below the ordinary high water mark ("OHWM") of the lake and on State-owned land and 
not on Kaseburg-owned land between the artificial and ordinary high water marks. Id. He also 
observed that there would be no reason to replace the piling unless the intention was to 
subsequently place some sort of floating dock. Id., p. 35. If a dock is placed at this location, it 
would be strongly impacted by storm waves and a breakwater of some sort would be needed to 
protect it. Id. Mr. Congleton then identified seven (7) general adverse impacts to the piling 
replacement and anticipated later dock, including the fact that Kaseburg had sufficient room to 
build a dock on their property, adverse impact on Mr. Congleton's navigation, alteration of the 
water flow in the bay due to an anticipated 360 foot dock, cumulative impact with nearby 
commercial marina, impact on other lake water supplies, and aesthetics. Id., p.35-36 Finally, 
Mr. Congleton did not object to Kaseburg having a dock so long as it did not extend too far into 
the bay as the piling do. Id., p. 36-37. 
Mr. Congleton also includes a number of photographs with notations to illustrate his 
concerns, and correct a few factual errors in the Kaseburg application. 219B Record, p. 38-45. 
Mr. Congleton submitted additional comments after conducting research into the history 
of the piling. 219B Record, p. 58. He spoke with Margaret Galusha, the older sister of Doug 
McLean. The McLean family apparently owned much of the bay in the 1930's, and the piling 
were placed in order to anchor a float house while they were building a home on the property in 
4 Swanson v. United States, 789 F.2d 1368, 1369 (9th Cir. 1986) contains a brief summary of the impacts of the 
Albeni Falls dam, including the elevations of the artificial and ordinary high water marks. 
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about 1937. "After the house was completed the float house was sold and the pilings were 
abandoned." [d. 
4. Marjorie Trulock was born in 1948 and grew up at Glengary Bay. 219B Record, 
p.46. The piling have been unused as long as she can remember. [d. Ms. Trulock retired some 
of the concerns and comments as Mr. Congleton, and opined that IDL should not approve piling 
unless it knows their use. She similarly had no objection to a dock for Kaseburgs personal use, 
but a dock this size would benefit the Kaseburgs at the expense of the other users in the bay. 
5. Reginald Galusha, on behalf of his parents who own the property adjoining 
Kaseburg, objected to piling in the area serving no useful purpose. 219B Record, p. 48. Mr, 
Galusha clarified that the light currently located on one of the piling does not serve as a "channel 
marker" but to identify the navigational hazard that the piling represent, including piling that are 
broken off at the high water level. [d. His concerns reiterated some ofthe previous comments 
that he suspected Kaseburg would amend any permit he obtained from IDL to include a dock. 
!d. 
6. Gerald Bringhurst objected to the application to replace the wood piling for 
reasons similar to the other parties. 219B Record, p. 50. Mr. Bringhurst also stated he had no 
objection to the Kaseburgs obtaining a permit for a new dock, but so long as it was limited to 700 
square feet and no further into the bay than 55', as he was allowed in 2008. [d. 
7. Tom Trulock and his wife are owners and operators of the Heitman Docks Marina 
directly across the bay from the Kaseburg proposal, and he objected as he felt he would be 
directly negatively affected by the proposal. 219B Record, p. 51. Mr. Trulock raised a number 
of reasons for his objection similar to the other points raised by the other parties, including the 
impact on navigation, conformance with other docks in the area, the piling were just a precursor 
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to a later dock, wave action and currents in the bay, and the lack of any historical navigational 
purpose. Id., 51-52. Mr. Trulock also pointed out that his marina uses the western-most piling to 
anchor one of his docks by long cable, which has been in place since before he owned the 
marina. Id., p. 51. That cable, however, is not a vital part of his marina and there would be other 
ways to anchor it. Id. Mr. Trulock closed his comments with the following observation: 
In our experience at Glengary, winter lake use is minimal and that 
use is typically by smaller fishing craft. The need for deep water moorage 
at the Kaseburg property is not justifiable because, as we earlier stated, larger 
boats ofthis nature would require significant protection from weather exposure. 
There are marinas on the lake where year round deep water moorage is 
available, including ours right across the bay from the Kaseburg property. The 
Kaseburg property is not suited for year round, deep water moorage as is 
evidenced by their attempt to encumber state lands to achieve their goal. I 
am adamantly opposed to this plan. Thank you for your time in reviewing 
my input. 
Id., p. 53. 
8. Mark W.C. Nelson's family has a long history in Glengary Bay. 219B Record, p. 
59. His great-grandparents owned the area by the Heitman Marina and ran the local Post Office. 
Id. To the best of his knowledge, the piling were never used for anything after the old float 
home was removed, and the children would use the piling as a swimming destination. Id. He 
also reiterated some ofthe concerns of the other parties, including the navigational hazard and 
the fact that the piling replacement could only be for the purpose of a future dock. Id., p. 60. He 
also reiterated his opinion that he has no objection to a dock for Kaseburg, but that such dock 
should be within the parameters of other docks on the bay. Id., p. 61. 
9. Hal Hargreaves is a patron at the Heitman Marina and objected to the Kaseburg 
application, and concurred with the comments submitted by Mrujorie Trulock and George 
Congleton. 219B Record, p. 55. 
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10. Judith Chittick also objected to the application for reason similar to the other 
parties. 219B Record, p. 56. 
Kaseburg was then provided with a copy ofthe comments to the application. 219B 
Record, p. 62. 
An email exchange between Mr. Kaseburg and Jim Brady ofIDL occurred between May 
17 and May 19,2009. In his email.Mr. Kaseburg attempted to amend his pending dock 
application by revising the configuration of the piling and adding floating docks of 
approximately 1,640 square feet in surface area in order to provide low water access year round. 
219B Record, p. 64. Mr. Brady replied and reiterated that IDL would not issue a variance on the 
dock size, and other aspects of its concern for the dock size. Id., p. 63. The application was not 
amended and there was no further notice or publication ofthe pending application. 
IDL denied the application in a June 9, 2009, letter to Kaseburg. 219B Record, p. 66. 
The basis included the issues raised by the objections, including the adverse impact on 
navigation, the fact that the piling have been obsolete for generations, and the lack of any public 
benefit for the proposal. Kaseburg then sought reconsideration. 219B Record, p. 68. 
A reconsideration hearing was held on August 17,2009. 219B Record, p. 89-131.5 
During the hearing, Mr. Kaseburg was asked about the navigational aspect of the piling: 
FINNEY: And uh, do you have an opinion as to whether this [the piling] 
is navigational or non-navigational in nature? 
KASEBURG: I believe this is very navigational. 
FINNEY: Okay, and what uses uh, are you aware of being made of these 
piles over the years since it was first installed and, and been permitted. 
KASEBURG: I have owned the property for less than two years. I 
S References in the hearing transcript to "McClains's property" is a reference to Douglas McLean, the owner prior to 
Kaseburg. 
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understand, the correspondence submitted by the neighbors that the piling 
where [sic] [were] once used to dock a house boat, a boat house. 
FINNEY: Any other uses of which you're aware of the pilings. 
KASEBURG: Uh, nothing that I'm personally aware of. 
FINNEY: Okay. Urn, and uh, your desire for replacement is to aid your 
navigational use ofthose pilings? 
KASEBURG: That's correct. 
FINNEY: And to moor to them? 
KASEBURG: That's correct. 
219B Record, p.1 02-1 03. 
Later at the hearing, Mark Nelson testified and clarified the alleged use of the piling for a 
float house: 
NELSON: And the it is, it is a little bit of a misnomer to say they were used 
to support a float house. The float house came origin, the family originally 
came from sun rise bay, I-J-I reiterated this with uh, Peggy Deluscia [Galusha], 
who mentioned, uh, the sole existing member ofthat family in this gena, in my 
mothers generation, this summer to get a real good idea. The float house was 
actually moored across the bay at where the marina is now. The only thing that 
was ever moored at those piling was a section of the float house and I think I did 
in, say that in the, that had been the front room in the float house, temporarily to 
the completion of the house on land. That's, and that was to my knowledge 
and as J said in my letter, everything is to my knowledge because it's what I have 
been told. That was the only actual, would that be a navigational use? 
WASHBURN: No. 
219B Record, p.114. 
IDL took the rehearing under consideration and the Hearing Officer submitted a proposed 
Findings of Fact and Conclusions of Law to the Director of the Department of Lands on January 
5,2010. 219B Record, p. 132-144. The proposed Findings included much ofthe information set 
forth in the instant Brief, supra. The Hearing Officer concluded that because the piling were 
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located in the water during the period of the normal low winter pool, the piling are located below 
the ordinary high water mark ofthe lake. 219B Record, p. 139, '24. Although Kaseburg stated 
at the hearing that he intended to moor wood boats to the new metal piling, the Hearing Officer 
observed piling are not normally used to moor boats, using the piling for moorage would leave 
no easy way to get to shore, and piling are normally used to support a structure like a dock. 
219B Record, p. 140, '7. The Hearing Officer also addressed Kaseburg's attempt to modify the 
application in May 2009, and that such an application cannot be amended in this manner, 
pointing out that a public notice had already been published and public comment received based 
upon the original proposal. 219B Record, p. 141, '9. A new application would have been 
required. Id. 
The Hearing Officer considered the question raised by most commentors, that the 
application for metal piling was simply one step in the process of building a new navigational 
encroachment, that it was a piecemeal attempt to obtain a new navigational encroachment. The 
Hearing Officer stated "[e]ncroachment permit applications, however, cannot be piecemealed in 
the manner - each application has to stand and fall on its own merit. IDL attempted to explain 
this to the Applicant through emails contained in the record, but the Applicant decided to 
proceed with the application as it was. 219B Record, p. 141, '10. 
Finally the Hearing Officer noted that Kaseburg had testified at the reconsideration 
hearing that the subject piling are navigational and had been so since 1933. The Hearing Officer 
concluded that Kaseburg had no personal knowledge of the navigational status of the piling, 
having purchased the property less than two (2) years before the hearing, and that a number of 
the commentors had either direct, personal observations or had spoken with individuals who did. 
The Hearing Officer concluded that "[b ]ased upon the information submitted to it, IDL 
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concludes than [sic] any navigational use of the subject piling has ceased to exist for fifty (50) 
years or more." 219B Record, p. 142, '13. 
The Director of the Department of Lands then issued a Final Order denying the subject 
application. 219B Record, p.145-146. The instant appeal ensued. 
2. Kaseburg Application ERL-96-S-219C. 
On or about August 26, 2009, Kaseburg submitted lake encroachment pennit application 
ERL-96-S-219C. 219C Record, p. 1-17. The proposed encroachment was to "remove unused 
wooden pile to mud line. Cut off remaining pile to - 3 ft above mud line and attach mechanical 
clamping device for anchorage systems. Install mobile dock system and mooring buoy 
anchorage." Id. at I. The application included several drawings and a detailed narrative ofthe 
proposal. The narrative explains the Kaseburg rationale for the type of system he proposes, 
which is required because he owns wood boats. Id. at 12. The proposal would allow Kaseburg 
to keep his 30' wood sailboat closer to show during the summer when Lake Pend Oreille is at 
full pool, and then gradually extend the boat out to deeper water as the lake pool lowers during 
the fall and winter. During the winter months, the sailboat would be moored to a mooring buoy 
secured with a concrete anchor and extend about 200' out from the AHWM into the low water of 
the bay. Id., p. 3-5, 12-14. Kaseburg explains why he believes this system is the only one that 
will allow him to maintain his 30' wood sailboat in the water year round in a question and 
answer fonnat, in order to have enough draft for the boat, and to avoid the hazards of Lake Pend 
Oreille weather. Id., 12-14. 
At about the time ofthe 219C application, Jim Brady ofthe Department of Lands and Mr. 
Kaseburg exchanged a series of emails concerning the technical details of the proposal and the 
line of navigability in Glengary Bay. Mr Brady and Mr. Kaseburg discussed a mooring system 
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for the 30' sailboat within what IDL considers the line of navigation ofthe bay. 219C Record, p. 
25-26. Mr. Brady explained that IDL was willing to compromise regarding a moveable dock, 
but was not willing to allow the placement of a buoy in the middle of the bay or more than 200' 
from summer high water. Id., p. 25. Mr. Brady suggested that he consider a dock location on 
the side of the main lake, or securing year round moorage at the local marina. 
After IDL received application 219C, Mr. Brady notified Mr. Kaseburg in a September 4, 
2009, email, that the proposal would extend 40-95 feet beyond the existing line of navigability in 
the area and thus the application would be processed under IDAPA 20.03.04.0306 and an 
additional application fee was needed. 219C Record, p. 27. Mr. Kaseburg responded and 
questioned whether the line of navigability was really waterward ofthe existing wood piling. Id. 
Mr. Brady sent Mr. Kaseburg a letter on September 8,2009, stating that it was IDL 
determination that the Kaseburg proposal would extend beyond the line of navigability in the 
bay and an application fee of$1,075 was needed before the application was processed further. 
Id., p. 30. Mr. Kaseburg then responded in a September 24,2009, letter to Mr. Brady, disputing 
IDL's determination of the location of the line of navigability, but remitting the higher 
application fee. Id., p. 31. 
IDL then processed the 219C application in accordance with Idaho Code §58-1306 and 
published notice of the Kaseburg application and circulated the application to numerous agencies 
and the adjacent landowners. 219C Record, p. 19,32-37. IDL received a number of objections 
to the Kaseburg proposal: 
1. The Idaho Department ofFish and Game noted that the project appears to fall 
beyond the line of navigability in the area and that the design would create additional 
6 IDAPA 20.03.04.030 provides procedures for processing encroachment permit application for encroachments such 
as marinas and navigational encroachments extending beyond the line of navigability. IDAPA 20.03.04.025 applies 
to single-family and two-family docks within the line of navigability. 
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navigational hazards, including the piling cut 3' above the lake bed and the unseen submerged 
cables. Fish and Game recommended that "the project be modified to reduce their potential 
hazards prior to permitting." 219C Record, p. 43. 
2. George Congleton, an adjoining property owner, objected to the proposal for 
several reasons, primarily that the proposal would adversely impact lake access to the Congleton 
property and navigability in Glengary Bay. 219C Record, p. 41. Mr. Congleton pointed out that 
a dock could be placed on north side of the Kaseburg property to obtain deep water moorage, and 
disagreed with Mr. Kaseburg's conclusion that the alternative location was in a navigational 
channel. Id. Mr. Congleton also observed that he currently has no dock adjacent to his property, 
but ifIDL approved the pending Kaseburg proposal, and Congleton were to apply for a dock, 
would he not also be entitled to an 80' dock for moorage at low water. Id. Congleton also noted 
the fact that if Mr. Kaseburg was granted the proposed dock, it would be much longer than any 
family docks existing in the area, that the other residents in the bay should also in fairness be 
entitled to such long docks and this would literally clog the bay. Id., p. 41-42. 
3. Marjories Trulock objected to the proposal because it would impair navigation as 
it is much longer than other docks in the area, and that if the proposed dock were allowed, it 
would benefit Kaseburg solely at the expense of other property owners in the bay and the public 
in general. 219C Record, p. 38-39. 
4. Judith Chittick objected to the proposal because it extended too far out into the 
bay, and noted that movement ofthe dock could be a tricky matter because changes in lake level 
are not always gradual, and flooding creates special problems, including whether Mr. Kaseburg 
would be in attendance at the property in order to respond to changing conditions. 219C Record, 
p.44. 
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5. Mark Nelson also objected on the general basis that granting this large dock to 
one individual would adversely impact several other property owners in the bay. 219C Record, 
p. 45-46. As observed by Mr. Nelson, the shallow slope ofthe lakebed is a negative for all 
concerned: "The shallow slope is a negative for a Kaseburg sailboat keel, and the choke point of 
the proposed location is a negative for everyone else in the bay." Id., p. 45. Mr. Nelson also 
disagreed with Mr. Kaseburg's conclusion that a dock offhis northeast shore was not suitable, 
and questioned the Kaseburg claim that "encroachment on a body of water (the open lake 
adjacent to the Kaseburg's northeast side) across whose span the distance to the opposite shore is 
measured in miles, should be remedied by encroaching on a body of water (the small bay) across 
whose span the distance to the opposite shore is measured in 100s of feet." Id. p. 46. 
6. Tom Trulock's objection also centered on the impact of navigability ofthe bay at 
low water. 219C Record, p. 47. He also raised concerns for the mechanical integrity of the 
Kaseburg proposal. Id. Finally, he pointed out that it would be unwise to moor a boat 
permanently in the mouth of the bay with no protection from the east from weather or debris. Id. 
IDL denied the 291C application in a January 19,2010, letter to Kaseburg based upon the 
fact that the proposed dock would extend from 95' to up to 300' from the AHWM thus 
exceeding the established line of navigability 55' from the AHWM. IDL also concluded that the 
fixed mooring buoy would be a hazard to navigation, 219C Record, p. 50, and that reasonable 
alternatives exist to the large dock, including a commercial marina located nearby. Id. IDL also 
noted that it would be receptive to an application that conforms to the line of navigability of 55' 
from the AHWM. Id. p. 51. 
Kaseburg sought reconsideration of this decision. 219C Record p. 53. IDL denied this 
Kaseburg request on the basis that such reconsideration is available pursuant to Idaho Code §58-
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by IDL, and there were objections to the Kaseburg proposal. Id., p. 54. The instant appeal 
ensued. 
II. ADDITIONAL ISSUES PRESENTED ON APPEAL 
Kaseburg has blended together each separate appeal into one "Issues Presented on 
Appeal" portion of his Brief. Some ofthe issues appear to apply to both cases (Issues a, c, d, g), 
two to 219B (e, f), and one to 219C (b). IDL will attempt to address these issues in the 
appropriate portion of the brief and incorporate previous arguments by reference if possible. 
In addition to the issues raised by Kaseburg in Petitioners' Brie/at 8, IDL asserts that the 
following two (2) additional issues are presented in the matter at hand for both applications 219B 
and 219C: 
(1) Have the substantial rights of Kaseburg been prejudiced by the IDL decision on 
each of the two (2) dock applications? 
(2) Whether IDL is entitled to an award of attorney fees on appeal pursuant to Idaho 
Code § 12-117 where Kaseburg is simply seeking a judicial reweighing of substantial evidence, 
and where such arguments are without a reasonable basis in fact or law? 
Finally, with respect to application 219C: 
(2) Had the line of navigability in the area in question been determined before the 
Kaseburg encroachment applications? 
(2) Even assuming the line of navigability had not been previously determined by the 
State, did IDL correctly determine the line of navigability in the areas in question by considering 
not only water depth at low water, but also the line of navigability in Glengary Bay established 
by existing legally permitted encroachments, as well as other relevant criteria such as impacts on 
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overall navigation of the bay, reasonable alternatives to the proposed location, reasonable 
moorage opportunities, and the fact that Lake Pend Oreille has an AHWM during summer 
navigation season? 
III. ARGUMENT 
A. Introduction and Summary. 
As mentioned previously, the instant appeals involves two separate and distinct 
applications for a lake encroachment permit, 219B and 219C. Unfortunately, Kaseburg has 
blended the Argument portion of his Brief into one section and identified only one portion, 
Section IV. D., as pertaining to a specific application. Portions ofthe Kaseburg Argument seem 
to apply to both applications. Following, IDL will attempt to respond to these Arguments with 
respect to each application as much as is possible. 
With respect to application 219B, this Court should affirm the IDL decision. The 
undisputed record establishes that the subject piling never had a navigational purpose, that the 
subject application was to replace the existing non-navigational piling with no navigational 
purpose set forth in the application, and that the proposed piling replacement would simply 
perpetuate an existing navigational hazard. 
With respect to application 219C, the line of navigability had already been determined by 
IDL in this area at the time of the application ofKaseburg. Additionally, the Records shows that 
IDL properly determined the line of navigability in Glengary Bay by consideration of not only 
access to low water of the lake, but other pertinent factors such as the existing line of 
navigability, the impacts on navigation in the bay and the littoral rights of other littoral owners, 
and the existence of reasonable alternative to a mooring buoy in the middle ofthe bay. The 
undisputed record shows that the proposed moveable dock and permanent mooring buoy would 
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exceed the established line of navigation, create a navigational hazard simply so Kaseburg could 
moor a 3D'wood sailboat with a long keel all year, and that there are reasonable alternatives to 
the proposal. 
Finally, Kaseburg's Issues on Appeal alleging the State ignored the littoral rights of 
Kaseburg are misplaced. The Record shows that IDL has not disputed that Kaseburg has littoral 
rights, and recognized that he will be able to obtain a dock so long as it is within the line of 
navigability and otherwise complies with pertinent regulations. Kaseburg is not entitled to 
simply build any kind of encroachment that suits his needs without State approval and 
consideration of impacts on neighbors, navigation and the public. 
B. Standard of Review. 
IDL concurs with Kaseburg's recitation ofthe standard of review for the matter at hand 
as far as it goes. Idaho Code §67-5279(3), however, also provides that "[i]fthe agency action is 
not affirmed, it shall be set aside, in whole or in part, and remanded for further proceedings as 
necessary." Thus, Kaseburg's are not entitled to the IDL decision being "reversed.,,7 The 
appropriate remedy in an APA review, if necessary, is a remand to the agency for further 
proceedings as necessary ifthe Court determines that substantial rights have been prejudiced. 
C. The Subject Piling Are A Non-Navigational Encroachment, And The 
Application 219B Was Properly Processed In Accordance With Idaho Code 
§58-1306; Substantial Evidence Supports Denial Of Application 219B. 
Kaseburg states in various places in his Brief that the subject wood piling were 
navigational. Petitioners' Briefat 4-5, 16,21,22. This allegation is made to support Kaseburg's 
71t is unclear what Kaseburg means by seeking a "reversal" of the IDL decision. Presumably this is different that a 
remand and constitutes this Court granting the subject permits as requested. This is contrary to the express direction 
of the Idaho APA which requires a remand, and not issuance ofa permit by the Court. Additionally, in the case at 
hand, such a request makes no practical sense as the latter application would conflict with the fIrst application. 
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argument that it was entitled to replace the existing piling. Id. at 16-22. These statements, 
however, are contrary to the undisputed Record. 
The Record of this case shows that the subject piling never had any navigational use. As 
set forth in the Factual Background, Section I.C.I., numerous long-time residents ofthe local 
area have observed the piling unused for anything for over fifty (50) years, no less navigation. 
Boats have never been moored to the piling, and the only observed use for this period oftime 
was to support part of a water intake line, certainly not a navigational use. The only other use 
observed in the 1930's was a house boat attached to the piling for a few years. A house boat or a 
float home is also not a navigational use. IDAPA 20.03.04.010.17; 219B Record, p. 114. 
Mr. Kaseburg contended at the reconsideration hearing that the piling were "very 
navigational." 219B Record, p. 102. There was, however, no evidence to support this 
contention. At the time of the hearing, Mr. Kaseburg had owned the property for less than two 
(2) years, and the only thing he knew about the piling was what he learned from the comments 
on his application. Id. at 102. His application identified no navigational use for the previous 
piling or the proposed new ones. He testified at the hearing that he wanted to moor to the new 
piling, but the Hearing Officer noted that piling are not normally used to moor water vessels and 
there would be no easy way to get to shore, and that piling are normally used to support a dock. 
Id. at 140, ,7. His statement about future navigational use appears to be little more than a post-
application rationalization, and no navigational use was identified in the application. 
Piling are normally installed for navigational purposes, and are included in the definition 
of navigational encroachment pursuant to Idaho Code §58-1302(h) and IDAPA 20.03.04.010.15. 
They are navigational, however, only when "aids to the navigability on the lake," or when "used 
to support water craft and moorage" on the lake. Id. Given the Record in the case at hand, it is 
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remarkable that Kaseburg can contend that the Hearing Officer's decision was "contrary to the 
evidence in the record .... " Petitioners I Brief at 21. 
IDL thus properly processed application 219B in accordance with Idaho Code §58-1306 
as a nonnavigational encroachment. 
The most important factors that IDL must consider in determining whether to approve or 
deny an encroachment application for nonnavigational purposes are the adverse effects upon 
adjacent property and undue interference with navigation. Idaho Code §58-1306(e). The 
undisputed record shows that the existing piling are a navigational hazard and the proposed 
piling replacement would perpetuate that hazard. The proposal would adversely affect other 
littoral property in the entire bay, including the adjoining property owner, Mr. Congelton. 
Thus, abundant and substantial evidence in the Record supports IDL's denial of this 
application, and the denial is in accordance with statutory provisions and agency authority, and 
not arbitrary or capricious. Furthermore, it does not appear that the denial of 219B has 
prejudiced substantial rights ofKaseburg. IDL specifically noted that Kaseburg is the owner of 
littoral rights and eligible to obtain a lake encroachment - IDL would not have been processed 
the application ifhe did not possess littoral rights. 219B Record, p. 140, ,5. There is nothing to 
prevent Mr. Kaseburg from applying for and receiving an encroachment permit in accordance 
with pertinent standards. 
This Court should affirm IDL's decision on application 219B. 
D. The Kaseburg Existing Encroachment Does Not Establish The- Line Of 
Navigability Because It Has Already Been Established By IDL, And The 
Piling Are Not Navigational Encroachments (Application 219C). 
With respect to application 219C, a key issue is the line of navigability established in the 
area in question. Kaseburg's argument in support of this application is based upon the assertion 
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that the existing wood piling establish the "line of navigability" of the area in question and thus 
they have the right to build a dock out to that point in the bay. Petitioners' Briefat 22-23. This 
argument fails however, because IDL had already detennined the line of navigability in the area, 
and the wood piling are not navigational encroachments. 
The line of navigability is defined as "a line located at such distance waterward of the 
low water mark established by th~ length of existing legally pennitted encroachments, water 
depths waterward of the low water mark, and by other relevant criteria detennined by the board 
when a line has not already been established for the body ofwater in question." Idaho Code 
§58-1302(g). 
There are two important aspects to this definition as applied to the facts of the case at 
hand. First, IDL had established the line of navigability for single-family docks in the area in 
question before the Kaseburg application. As explained in IDL letter of denial for 219C: 
Besides the marina in the bay, which can demonstrate a benefit to 
the public, all other single family docks for miles up and down the 
shoreline are typically no more than fifty five feet (55') into the lake. The 
line of navigation is established by how far out the other docks are in the 
area. The Department will be happy to entertain an application for a dock 
that confonns to this established line of navigation and that includes the old 
piling removal. 
219C Record, p. 51. As also explained by some of the commentors to the 219C application, a 
dock in confonnance with this standard was recently pennitted and set a precedent for Glengary 
Bay. 219C Record, p. 41, 46. 
Second, this definition applies to navigational encroachments because it is a "line of 
navigability." (Emphasis added.) The waterward extent of a nonnavigational encroachment 
does not establish a line of navigability because it is by definition not used for navigation and is 
not pertinent to navigation. As explained in Section III. C., supra, the Record of this matter 
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reveals no historical navigational use of the wood piling and the piling are not relevant to 
establishing a line of navigability. 
Neither the Kaseburg nonnavigational encroachment, the piling, nor the commercial 
marina nearby, establish a line of navigability for private, single-family docks as Kaseburg is 
seeking. The line of navigability for family docks has been established at about 55' from the 
AHWM. It would not be fair to allow Kaseburg to exceed this limit imposed on all single family 
docks in the area "for miles up and down the shoreline." Not only would it be unfair to others, it 
may require IDL, out of fairness to all other single-family dock owners in the area, to allow 
larger docks. The line of navigability for Kaseburg is a precendential issue, and a precedent has 
already been established. 
Even ifthe line of navigability had not been established in this area, several factors bear 
on the determination in addition to water depths waterward oflow water, including the length of 
existing encroachments, and by "other relevant criteria." In the case at hand, a number of other 
criteria would bear on the determination. One logical consideration is the impact on navigation 
and the rights of other property owners, given the topography and contours of the area. In the 
area in question, the impacts on the bay for the Kaseburg proposal were well-described by the 
commentors. If all landowners were allowed that length of dock, e.g., the bay would be choked 
with long docks and impair everyone's navigation. IfKaseburg is entitled to year round access 
to low water at this location, all landowners would also be entitled to the same. Cumulative 
impacts must be considered. Additionally, Kaseburg has an alternative to deep water access off 
the northeast portion of his property. He had reasons to reject that option, which commentors 
noted were not accurate, but such moorage presents him with an option. He also has the option 
of docking his boat at a commercial marina. 
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IDL is responsible for balancing the relative property rights of all owners along the lake 
when it permits encroachments, so that all can have access and reasonable navigational 
opportunities. Kaseburg owns a wood boat with a long keel that requires deep, year round 
moorage. He purchased property that is perhaps not the best suited to his navigational needs, but 
this does not justify changing a navigability determination for the entire shoreline. On these 
facts, however, IDL is not required to alter its established line of navigability and create an 
additional encumbrance on public water by allowing larger docks. 
IDL's decision on application 219C is supported by substantial, competent evidence, and 
inconsistent with applicable statutory and constitutional authorities. This decision has not 
affected the substantial rights of Kaseburg as they still maintain littoral rights and the opportunity 
for a dock so long as it complies with the pertinent standards. The decision should be affirmed. 
E. IDL Has Broad Regulatory Authority Concerning Navigable Waters 
Encroachments, And Recognizes Littoral Rights Of Kaseburg (Applications 
219B and 219C). 
Kaseburg's Briefincludes a section entitled "The State Has Limits On Its Authority To 
Regulate Encroachments" where he recites various portions of the LPA without argument. 
Petitioners' Briefat 12-13. Similarly, Section IV. C of Petitioners' Brief recites several LPA 
definitions related to upland property rights and existing encroachments, and apparently related 
to the contention that the piling are navigational and the 219C dock does not extend beyond the 
line of navigability. [d. at 13-16. Also related to this are four (4) ofKaseburg's issues on 
appeal, issues a, c e and f. As explained following, IDL's actions in the matter at hand were at 
all times within its authority concerning navigable waters and consistent with the littoral rights of 
Kaseburg. 
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The State of Idaho was admitted to the Union in 1890 on an equal footing with all sister 
states in every respect. Idaho Admission Bill, § 1 (1890). At this time, the State obtained title to 
all land below the high water mark of navigable river and lakes at the time of admission based 
upon the equal footing doctrine. Idaho Forest Industries, Inc. v. Hayden Lake Watershed 
Improvement Dist., 112 Idaho 512, 516, 733 P.2d 733, 737 (1987); see Shively v. Bowlby, 152 
U.S. 1,56, 14 S.Ct. 548,38 L.Ed. 331 (1893). 
The responsibility for the control and disposition of the beds of navigable lakes and rivers 
in Idaho below the OHWM has been delegated to the State Board of Land Commissioners. 
Idaho Code §58-104(9). The Idaho Department of Lands is the administrative instrumentality of 
the Land Board. Idaho Code §58-101. 
As recognized by Kaseburg, the LPA addresses IDL authority with respect to navigable 
lakes and the permitting oflake encroachments and forms the outline for IDL's activities in 
regulating lake encroachments. The LP A applies not only to State sovereign lands, i.e. lands 
below the OHWM, but also to beds oflakes between the OHWM and the AHWM, if there be 
one. Idaho Code §58-1302(b). 
"Littoral rights" are defined in Idaho Code §58-1302(f) in accordance with Idaho case 
law on the subject. A littoral right is a unique property right in that it provides a right to build 
aids to navigation, such as docks, onto lands owned by another, the State ofIdaho. The right to 
build navigational aids is not absolute because it is "subject to state regulation." West v. Smith, 
95 Idaho 550,554,511 P.2d 1326, 1330 (1973); see also DuPont v. Idaho State Bd. of Land 
Com'rs, 134 Idaho 618,625, 7 P.3d 1095, 1102 (2000)(upholding denial ofa dock in a public 
swimming area). The "state regulation" is codified by the LPA, and Idaho Code §58-1301 
codifies part ofthe balancing test that IDL applies when considering lake encroachments. See 
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219B Record, p. 139,'1 (IDL recognition of this test in Conclusions of Law). Idaho Courts have 
long recognized that "the state holds the title to the beds of navigable lakes and streams below 
the natural high-water mark for the use and benefit of the whole people, and that the right, title or 
interest of riparian proprietors or owners of uplands to such shores are determined by the laws of 
the state, subject only to rights vested by the Constitution in the United States." Callahan v. 
Price, 26 Idaho 745, 754, 146 P. 732, 734-35 (1915). 
Kaseburg, by raising issues on appeal as to littoral rights, apparently believes that IDL 
has somehow ignored or misapplied the pertinent legal standards. To the contrary, as shown in 
the Record, IDL has specifically recognized Kaseburg's littoral rights. 219B Record, p. 140, '5. 
Indeed, Kaseburg would be ineligible for an encroachment permit without littoral rights. IDL 
did not specifically find this for 219C, but again, the denial was premised on other grounds and 
would not have been processed without littoral rights. 
IDL has the responsibility to evaluate encroachments in accordance with certain 
standards, including the impacts of the encroachment on other littoral owners and the public. No 
littoral owner has a right to place whatever encroachment he or she desires. The colloquy 
between the parties included in the Record shows how IDL was trying to advise Kaseburg as to 
what would be acceptable, and suggested to Kaseburg that an application for a dock within the 
established line of navigability. 219C Record, p. 51. 
The subject encroachment application was considered in accordance with pertinent legal 
standards and consistent with the littoral rights ofKaseburg. IDL's decisions in this matter have 
not affected the substantial rights of Kaseburg as Kaseburg still retains those same littoral rights 
and may apply for a dock permit in accordance with applicable standards. 
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F. IDL Properly Considered The Public Trust Doctrine (Applications 2198 and 
219C). 
Kaseburg includes a discussion in his Brief captioned "If Idaho Code §58-1306 Applies, 
the Department Mis-Applied the Public Trust Doctrine of 'Values. '" Petitioners' Brief at 25. 
The purpose of this discussion appears to be an attack on the validity of two of the LP A Rules, 
IDAP A 20.03.04.010.30 and 20.03.04.030.02 because they "are directly contrary to the statutory 
provisions adopted by the legislature and contrary to case lawS on the Public Trust Doctrine and 
on littoral rights." Id. at 27-28 (footnote added). These contentions, however, have no bearing 
on the matters before this Court for three reasons. 
First, to the extent that Kaseburg is making a collateral attack on the validity of the LPA 
Rules, this issue was not raised before IDL. An issue raised for the first time on appeal will not 
be considered by a Court. Johnson v. Blaine County, 146 Idaho 916, 920, 204 P.3d 1127, 1131 
(2009); Knight v. Dept. of Ins. , 124 Idaho 645, 648-49,862 P.2d 337,340-41 (Ct.App. 1993). 
Second, under Idaho's procedures for administrative rule promulgation, all administrative 
rules must be reviewed by the Idaho Legislature and approved, rejected or modified. Idaho Code 
§67-5291. Administrative ruled must be reauthorized by the Legislature each and every year. 
Idaho Code §67-5292. Thus, the language in the LPA Rules has been repeatedly approved by 
the Idaho Legislature and as far as IDL is aware, no issue as to the legal accuracy ofthese Rules 
has ever been raised. 
Third, the referenced Rules are consistent with Idaho case law concerning the public trust 
doctrine and Idaho Code title 58, chapter 12. The public trust doctrine is a limitation on 
encumbrance or alientation of the beds of navigable rivers and lakes. The outlines of this 
doctrine are set forth in Kootenai Environmental Alliance, Inc. v. Panhandle Yacht Club, Inc., 
8 The case law that Kaseburg is referring to is not identified. IDL assumes it must be KEA since that is the only 
modem Idaho case on the subject. 
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105 Idaho 622, 671 P.2d 1085 (1983)("KEA"). The Idaho Legislature has also codified portions 
of the public trust doctrine in Idaho Code title 58, chapter 12. Idaho Code §58-1203(1) states: 
The public trust doctrine as it is applied in the state ofIdaho 
is solely a limitation on the power of the state to alienate or encumber 
the title to the beds of navigable waters as defined9 in this chapter. The 
state board of land commissioners may approve, modify or reject 
all activities involving the alientation or encumbrance of the beds 
of navigable waters in accordance with the public trust doctrine. 
(Emphasis, footnote added.) In other words, IDL can reject or modify any activity involving 
alienation or encumbrance of sovereign land. 
The relationship between KEA and Idaho Code title 58, chapter 12, has not been 
discussed by Idaho Courts. IDL asserts these authorities are cumulative. Idaho Code title 58, 
chapter 12, sets forth the basic scope of the public trust doctrine as concerned with alienation or 
encumbrance of sovereign lands. KEA adds details to IDL's consideration of the doctrine, such 
as the balancing of interests, KEA, 105 Idaho at 629-30,671 P.2d at 1092-93, and the continuing 
nature of the trust, KEA, 105 Idaho at 631,671 P.2d at 1094. Additionally, with respect to the 
LP A, the KEA Court noted that "mere compliance by these bodies with their legislative authority 
is not sufficient to determine if their actions comport with the requirements of the public trust 
doctrine. The public trust doctrine at all times forms the outer boundaries of permissible 
government action with respect to public trust resources." KEA, 105 Idaho at 632, 671 P.2d at 
1095. In other words, KEA fills in the details of application of the public trust doctrine when 
IDL is considering whether it will approve, modify or reject an encumbrance or alienation of 
sovereign lands. See 219B Record, p. 139-40, ~4 (citing KEA for balancing test). 
9 The "beds of navigable water" is defmed to include the beds of a lake only to the natural or ordinary high water 
mark. Idaho Code §58-1202(l). In contrast, the "beds of navigable lakes" is defined to include water up to an 
artificial high water mark if there be one in the LPA. Idaho Code §58-1302(b). In other words, IDL regulatory 
authority under the LP A extends to an artificial high water mark, but includes only sovereign lands under the Public 
Trust Doctrine. 
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Idaho Code title 58, chapter 12 simply restates the basic scope of the public trust 
doctrine, alienation or encumbrance of sovereign lands. The subject Rules provide more detailed 
standards for application to the dock permitting program. IDAPA 20.03.04.010.30 defines the 
public trust doctrine as "[t)he duty of the State to its people to ensure that the use of public trust 
resources is consistent with identified public trust values." This is a fair statement ofthe law and 
consistent with Idaho Code title 58, chapter 12. The Rule is also consistent with KEA. See e.g. 
KEA, 105 Idaho at 625, 671 P.2d at 1088 (State has the "right to regulate, control and utilize 
navigable waters for the protection certain public uses, particularly navigation, commerce and 
fisheries"), citting with approval Walston, The Public Trust Doctrine in the Water Rights 
Context, 22 Santa Clara L. Rev. 62 (1982); KEA, id. (the state, "as administrator of the trust in 
navigable waters on behalf to the public, does not have the power to abdicate its role as trustee in 
favor of private parties"); KEA, 105 Idaho at 626,671 P.2d at 1085 (the two part test to 
determine the validity of a public trust grant is "is the grant in aid of navigation, commerce, or 
other trust purposes, and two, does it substantially impair the public interest in the lands and 
waters remaining?"); KEA, 105 Idaho at 629-30,671 P.2d at 1092-1093 (discussing the factors a 
court will consider in evaluating public trust alienation or encumbrance, including the impacts on 
navigation and "the degree to which broad public uses are set aside in favor of more limited 
private ones"); KEA, 105 Idaho at 631,633,671 P.2d 1094, 1096 (encumbrance of public trust 
land by issuance of a lake encroachment permit remains subject to the public trust). 
Similarly, IDAPA 20.03.04.030.02 is consistent with statute and case law. The Rule 
concerns nonnavigational encroachments, and is consistent with the balancing adopted by the 
KEA Court, and the cases cited therein with approval. KEA, 105 Idaho at 629, 671 P.2d at 1092; 
see also KEA, 105 Idaho at 633, 671 P.2d at 1096, concurring opinion of Justice Bistline ("case 
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law in other states has uniformly required that state-owned submerged lands be alienated or 
encumbered only for public purposes"). It is reasonable and legally justified for IDL to adopt a 
Rule that states nonnavigatonal uses of navigable waters is not favored and must provide some 
public benefits since it is the public's land and water that will be impacted. See e.g. Callahan, 26 
Idaho at 754, 146 P. at 734-35 (lands below the OHWM are owned by the whole people). 
Consideration of feasible, less intrusive alternatives is simply sound resource management. 
Finally with respect to the public trust doctrine, the facts show that the wood piling were 
installed before the Albeni Falls dam created the AHWM of Lake Pend Oreille and are thus 
located below the natural high water mark and on IDL-owned public trust lands. The same is 
true for those portions of the proposed moveable dock that extend to the piling and into the bay 
at low water. 
IDL's decision in this matter is consistent with its legislative authority and the public 
trust doctrine in Idaho. The decision should be affirmed. 
G. Kaseburg Is Not Entitled To A Reconsideration With Respect To Application 
219C. 
Kaseburg contends that IDL erred when it did not allow a reconsideration hearing with 
respect to application 219C. 10 IDL had held a reconsideration hearing with respect to application 
219B, but concluded in response to the request for a reconsideration hearing for 219C that the 
statute did not authorize such hearing. 219C Record, p. 54. 
Idaho Code §58-1306( d) states in pertinent part: 
In the event no objection to the proposed encroachment is filed 
with the board and no hearing is requested or ordered by the board, based 
upon its investigation and considering the economics and navigational necessity, 
justification or benefit, public or private, of such proposed encroachment, 
10 Kaseburg raises this issue on appeal despite the fact in a February 3,2010, letter to Mr. Schuster, Mr. Finney 
stated that the lack of reconsideration "is not an issue" so long as IDL does not assert that Kaseburg failed to exhaust 
his administrative remedies. 219C Record, p. 55. 
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as well as its detrimental effects, if any, upon adjacent real property and lake 
value factors, the board shall prepare and forward to the applicant by certified 
mail its decision and the applicant, if dissatisfied therewith, shall have twenty 
(20) days from the date of mailing of such decision to notify the board ifhe 
requests a reconsideration thereof and if such request is made, the board shall 
set a time and place for reconsideration, .... 
(Emphasis added.) The same language is reiterated in IDAPA 20.03.04.030.08.a and b. As can 
be seen by the emphasized portion of his statute, a request for reconsideration by an applicant is 
contingent upon (1) no objection to the proposed encroachment, and (2) no hearing being 
requested or ordered by IDL. In the case at hand, several objections to the encroachment were 
raised and so the right to a reconsideration hearing was not triggered. 11 
This straightforward interpretation of the statue addresses Kaseburg's contention, and the 
facts of the case address any "unfairness" that might be created by Kaseburg's inability to 
present additional evidence with respect to 219C. The Record shows that IDL informed Mr. 
Kaseburg that is would not be receptive to the length of dock that he planned to propose, and that 
the line of navigability in the area is 55' waterward of the artificial high water mark. 219C 
Record, p. 27. Prior to that, Mr. Kaseburg had attempted to develop a dock idea that would be 
acceptable to his neighbors. Id., p. 25-26. An applicant has the burden of providing information 
necessary to support the application, it is not IDL's responsibility. Kaseburg had every 
opportunity to develop factual support for his application 219C dock proposal but decided to 
proceed without such support. 
II With respect to application 219B, IDL admittedly misapplied Idaho Code §58-1306(d) by holding a 
reconsideration hearing, but presumably Kaseburg does not object to IDL holding such hearing. Moreover, IDL's 
misapplication ofIdaho Code §58-1306(d) with regards to application 219B did not estop IDL from applying the 
statute correctly in refusing to reconsider application 219C. 
RESPONDENT STATE OF IDAHO'S BRIEF - Page 29 of32 089 
H. IDL Is Entitled To Attorney Fees For Defending The Instant Appeals 
(Applications 219B and 219C). 
Idaho Code § 12-117 sates as follows concerning an award of attorney fees involving a state 
agency such as IDL: 
(1) Unless otherwise provided by statute, in any administrative 
proceeding or civil judicial proceeding involving as adverse parties a 
state agency or political subdivision and a person, the state agency or 
political subdivision or the court, as the case may be, shall award the 
prevailing party reasonable attorney's fees, witness fees and other 
reasonable expenses, if it finds that the nonprevailing party acted without 
a reasonable basis in fact or law. 
The standard for an award of attorney fees and costs under this statute is thus when a party acts 
"without a reasonable basis in fact or law." 
In the appeals at hand, Kaseburg has acted without a reasonable basis in fact or law. 
With respect to 219B, Kaseburg is attempting to say, in effect, "black is white" despite abundant, 
undisputed evidence that the subject is "black." The Record shows that Mr. Kaseburg purchased 
the subject littoral property less than two (2) years before the reconsideration hearing and has no 
personal knowledge ofthe piling or anything else in the bay. The Record contains 
overwhelming evidence to show that the piling have never had any navigational use for, literally, 
generations. Despite these undisputed facts, Mr. Kaseburg stated at the reconsideration hearing 
that he believed the piling were "very navigational." 219B Record, p. 102-103. 12 Then, 
Kaseburg appeals this matter to District Court and simply ignores the undisputed facts in the 
record. It is very hard to see any reasonable basis in law or fact for these contentions, and IDL 
should be awarded attorney fees and costs in defending application 219B. 
12 Mr. Kaseburg also stated that he intended to moor his boats to the piling. 219B Record, p. 103. This appears to 
be a rationalization intended for the hearing after reviewing the public comments. No navigational use is specified 
in application 219B. Piling are normally not used for moorage, they are used to support docks, in part because there 
is no easy way to get to shore. 219B Record, p. 140, ~7. 
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Similarly, the 219C appeal is without basis in law or fact. The Records shows that 
Kaseburg was aware that the line of navigability had been established at 55' from the AHWM, 
and was given the opportunity to withdraw his application. He then asserted that the piling, 
which are nonnavigational, establish the line of navigability despite undisputed evidence that 
they are nonnavigational. Kaseburg submitted no evidence as to IDL's determination of the line 
of navigability which has occurred in the past, and Kaseburg had the opportunity to address that 
issue. IDL should be awarded attorney fees and costs in defending its decision with respect to 
219C as well. 
CONCLUSION 
Each IDL decision should be affirmed. Each decision is supported by substantial, 
undisputed evidence, in accordance with statutory and constitutional provision. Furthermore, 
neither of these decision has prejudiced the substantial rights of Kaseburg as Kaseburg retains 
the littoral rights and IDL has informed him that he can obtain a dock permit so long as it is in 
accordance with the pertinent standards. Finally, IDL is entitled to attorney fees pursuant to 
Idaho Code § 12-117 as Kaseburg has pursued the instant appeals frivolously and without basis in 
law or fact. 
DATED this 3rd day of June, 2010. 
Deputy Atto General 
Idaho Department of Lands 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER 
PETER KASEBURG and SHELAGH 
KASEBURG, KASEBURG FAMILY 
TRUST, 
Petitioners, 
v. 
) 
) 
) 
) 
) 
) 
) 
) 
STATE OF IDAHO, BOARD OF LAND ) 
COMMISSIONERS, DEPARTMENT OF ) 
LANDS Application Nos. ERL- ) 
96-S-219B and ERL-96-S-219C, ) 
Responden ts . 
) 
) 
) 
Case No. CV-2010-0190 
PETITIONERS' REPLY BRIEF 
COME NOW the Petitioners PETER KASEBURG and SHELAGH 
KASEBURG, KASEBURG FAMILY TRUST, (herein "Kaseburgs") by and 
through counsel, JOHN A. FINNEY, of FINNEY FINNEY & FINNEY, P.A., 
and submit this Petitioners' Reply Brief on appeal by judicial 
review. 
The Petitioner's Brief and the Respondent State Of Idaho' 
Brief do a good job of framing the issues presented to the Court 
by this set of facts and circumstances. At issue on appeal are 
the Kaseburg's fundamental littoral rights as owners of real 
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property located upon Lake Pend Oreille which extends to the 
ordinary high water mark (which is below the artificial high 
water mark) and the interpretation of the line of navigability in 
the location of the existing encroachments as to alternative 
encroachments the Kaseburgs have applied for. This reply will 
not re-hash those points, but will simply offer certain 
corrections, highlights, and/or clarifications. 
The registration, numbering, permitting, application, and 
processing by the State of Idaho for encroachments upon a parcel 
of property are cumulative. It is correct that the Kaseburgs 
have submitted (up to this time) two specific applications 
compared to their existing and permitted encroachments. Those 
applications and the decisions are not appropriately considered 
in a vacuum separate from each other, but are based upon prior 
events and activity, including permits and applications. This 
undeniable successive treatment and decision making is best 
illustrated by the successive lettering that flows from initial 
encroachment permit number assigned by the State of Idaho -219, -
219A, -219B, and -219C. 
As stated previously and set forth above, the Kaseburgs had 
successive discussions with and submitted successive applications 
for consideration to the Idaho Department of Lands. In addition, 
the Kaseburgs have been granted a permit by the U.S. Army Corps 
of Engineers. Each of those matters, in addition to the pre-
existing encroachments and registration and permitting are 
relevant to the inquiries on this appeal. 
As a matter of clarification, the application for 
replacement of existing piling (219B) is to replace every other 
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piling in its same location, not a different location as asserted 
by the Respondent's brief. S~ilarly, to clarify, the 
application for a moveable dock and a mooring buoy (219C) is for 
a maximum of 195 feet from the AHNM for the dock. In addition, 
both the movable dock and the mooring buoy would be located 
closer to the AHNM (the summer pool shoreline) than the existing 
pilings, not out three hundred feet as asserted. The depths of 
the water involved are well established by the record, which 
shows a very shallow lake bed (from the AHNM out) in that 
location. 
It is important when considering the littoral rights of a 
property owner, to highlight that the State of Idaho is taking 
the position that the summer artificial lake level (from 
approx~ately Independence Day in early July to Labor Day in 
early September) is the relevant inquiry. This period of t~e is 
little more than two months out of a twelve month year. The 
State of Idaho appears to take the position that a property owner 
can only enjoy littoral rights from their property for the 
approximately one-sixth of the year that the lake is held at 
summer pool. Unless a property has an extremely deep water 
frontage, a dock fifty five feet long is unusable by any water 
craft for the vast majority of the year. 
It is s~ilarly ~portant to highlight that the State of 
Idaho is taking the position that littoral rights may be denied 
or at least restricted, depending upon the availability of 
commercial marinas. These are properties controlled by other 
littoral owners, subject to changes in ownership and operations 
(fees, access, maintenance of facilities, etc.). Littoral rights 
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run with the land and are not decreased, increased by, or 
dependent upon other littoral owners and/or commercial 
operations. 
The State of Idaho also seems to assert that the existing 
encroachments somehow now spontaneously after over seventy-five 
years in existence (with over 50 years since the AHw.M was created 
by the dam) are now a hazard. There is no showing of any actual 
hazard having occurred. ~so, the State of Idaho wants to make 
much ado about the impact upon neighboring littoral owners of 
approving either of the two encroachments sought by the 
Kaseburgs. The impact to the neighboring littoral owners has 
been long established and long existing, by the pre-existing and 
subsequently permitted encroachments that still exist today. In 
fact, the proposed movable dock and mooring buoy would lessen the 
impact upon neighboring littoral owners (and the public), when 
compared to the existing piling. 
There is likely no need to highlight it, but there is a 
fundamentally different view between the Kaseburgs and the State 
of Idaho as to the characterization of the existing encroachments 
and the applied for encroachments as navigational or non-
navigational, and the processing pursuant to either Idaho Code § 
58-1305 or § 58-1306. In addition, there is a fundamentally 
different view of whether an encroachment can be non-navigational 
and have an effect or be relevant to the line of navigability. 
In addition, the State of Idaho is attempting to paint this 
relatively small bay with a very shallow gradual portion, with 
the same brush as "miles" of shoreline of the lake or as having 
to be the same as other owners of littoral property. Littoral 
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rights and the line of navigability are dependent upon the 
specific parcel of property and the conditions and circumstances 
of Lake Pend Oreille at the property. 
In conclusion, the decisions to deny the Kaseburgs' 
application No. 219B for replacement of the existing per.mitted 
encroachments and to deny the application No. 219C for a moveable 
dock and buoy were made so as to prejudice the Kaseburg's 
substantial rights. The State of Idaho seeks to disregard 
grandfathered encroachment that are per.mitted, ignore the shallow 
water in this location, ~ose an arbitrary 55 foot length limit, 
and restrict access and the right to wharf out for the vast 
majority of the year. The decisions of the State of Idaho should 
not stand. ~ 
DATED this ~ day of June, 2010. 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF BONNER 
PETER KASEBURG and SHELAGH KASEBURG; ) 
KASEBURG FAMILY TRUST, ) 
) CASE NO. CV-2006-0000659 
) 
Petitioners, ) 
) DECISION ON APPEAL 
) 
) 
v. ) 
) 
STATE OF IDAHO, BOARD OF LAND ) 
COMMISSIONERS, DEPARTMENT OF LANDS, ) 
[Application Nos. ERL-96-S-219B and ERL-96-S-291CJ ) 
) 
) 
Respondent. ) 
) 
The State's denials of the Kaseburgs' two lake encroachment permit 
applications are set aside and the matters are remanded for further proceedings in 
accordance with this decision. The Kaseburgs are entitled to an award of 
reasonable attorney's fees and costs incurred on appeal. 
I. INTRODUCTION 
Two separate matters are appealed as a result of denials by Respondent State Board of 
Land Commissioners, Idaho Department of Lands (hereafter, "Department"), of two lake 
encroachment permit applications from Petitioners Peter and Shelagh Kaseburg, and the 
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Kaseburg Family Trust (hereafter, "Kaseburgs"). Presently, there are twenty-one (21) pilings in 
existence in the water adjacent to the Kaseburgs' land. The Kaseburgs already hold a permit for 
the encroachments made by these pilings. Most are single pilings, but there are two groups of 
three pilings which are known as dolphins. The Kaseburgs applied for a permit to replace some 
of the existing pilings and another permit to install a moveable dock which could be used at all 
times of the year, even when Lake Pend Oreille is at its low water winter pool level. 
The Department has the power to regulate whether docks and pilings can be placed in 
Lake Pend Oreille. Common law, statutory law, and the Idaho Administrative Procedure Act 
(IDAPA) regulations apply to decisions made by the Department in either approving or denying 
applications for these types of "encroachments" into the lake. 
II. PROCEDURAL HISTORY 
A. Application 219B 
In application 219B, the Kaseburgs requested a permit to replace ten of the existing 
wooden pilings with steel pilings. (219B Record, pp. 11-16). The Department processed the 
application as a "nonnavigational encroachment," pursuant to Idaho Code § 58-l306. (219B 
Record, p. 134). After publishing the notice of application in the Bonner County Daily Bee, and 
notifying a number of public entities and the adjacent landowners of the application, the 
Department received numerous detailed comments on the proposed application. 
The Department denied the application in a June 9, 2009, letter to the Kaseburgs. (219B 
Record, p. 66). The reasons for the denial included the issues raised by the objections, including 
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the adverse impact on navigation; the fact that the pilings have been obsolete for generations; 
and the lack of any public benefit from the proposal. 
The Kaseburgs sought reconsideration of the decision. (219B Record, p. 68). Following 
the reconsideration hearing on August 17, 2009 (219B Record, pp. 89-131), the hearing 
coordinator submitted proposed Findings of Fact and Conclusions of Law on January 5, 2010. 
(219B Record, pp. 132-144). Thereafter, the Director of the Department of Lands issued a Final 
Order denying the application. (219B Record, pp. 145-146). 
B. Application 219C 
In application 219C, the Kaseburgs applied for a permit to "install mobile dock system 
and mooring buoy anchorage." (219C Record, p. 1). By letter of September 8, 2009, the 
Department stated that it was its determination that the Kaseburgs' proposed dock would extend 
beyond the line of navigability in the bay, and an application fee of $1,075 was needed before 
the application would be processed. (219C Record, p. 30). The Kaseburgs disputed the 
Department's determination of the location of the line of navigability, but remitted the higher 
application fee. (219C Record, p. 32). 
The Department processed the application in accordance with Idaho Code § 58-1306 as a 
"nonnavigational encroachment" and published notice of the Kaseburgs' application to numerous 
agencies and the adjacent landowners. (219C Record, pp. 19,32-37). The Department received a 
number of objections to the Kaseburgs' proposal. 
The Department denied the application in a January 19, 2010, letter to the Kaseburgs 
based upon the fact that the proposed dock would extend from 95 feet to up to 300 feet from the 
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artificial high water mark (AHWM), and it concluded that the dock would exceed the established 
line of navigability, which it considered to be 55 feet from the AHWM. The Department also 
found that the fixed mooring buoy would be a hazard to navigation (219C Record, p. 50), and 
that reasonable alternatives existed, including a commercial marina located nearby. (219C 
Record, p. 50). The Department also noted that it would be receptive to an application that it 
believed would conform to the line of navigability, 55 feet from the AHWM (219C Record, p. 
51). 
The Kaseburgs sought reconsideration of the decision. (219C Record, p. 53). The 
Department denied this request on the basis that such reconsideration is available pursuant to 
Idaho Code § 58-1306(d) only when there are no objections to the proposal and no hearing is 
requested or ordered by the Department. In this case, however, there were objections to the 
Kaseburgs' proposal. (219C Record, p. 54). 
The Kaseburgs now challenge the denials of both permit applications on appeal. 
III. ISSUES PRESENTED ON APPEAL 
A. The Kaseburgs' Issues on Appeal 
On appeal, the Kaseburgs frame their issues as follows: 
(l) Does the Department correctly understand that littoral rights exist which are appurtenant 
to waterfront property ownership? 
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(2) Does the Department correctly understand that the line of navigability is determined by 
existing structures and by water depth and is not the result of an artificial limit measured 
from the artificial high water mark (AHWM)? 
(3) Did the Department fail to recognize and/or consider the existing property rights in the 
existing encroachments? 
(4) Did the Department err in categorizing the replacement application as "nonnavigational" 
and/or as "extending beyond the line of navigability?" 
(5) Did the Department err in restricting littoral rights to a location that does not reach the 
deep waters beyond or waterward of the low water mark? 
(6) Did the Department err in requiring a showing as to the "public trust doctrine" or "public 
trust values" to prevent denials? 
(7) Are the petitioners entitled to an award of attorney's fees and costs? 
B. The Department's Additional Issues 
The Department contends that the following additional issues should also be addressed on 
appeal: 
Regarding applications 219B and 219C: 
(1) Have the substantial rights of the Kaseburgs been prejudiced by the Department's 
decision on each of the two permit applications? 
(2) Is the Department entitled to an award of attorney's fees on appeal, pursuant to Idaho 
Code § 12-117, where the Kaseburgs are simply seeking a judicial reweighing of 
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substantial evidence, and where such arguments are without a reasonable basis in fact or 
law? 
Regarding application 219C: 
(1) Was the line of navigability in the area in question determined before the Kaseburgs' 
encroachment applications? 
(2) Even assuming the line of navigability was not previously determined by the Department, 
did the Department correctly determine the line of navigability in the areas in question by 
considering not only water depth at low water, but also the line of navigability in 
Glengary Bay established by existing legally permitted encroachments, as well as other 
relevant criteria, such as impacts on overall navigation of the bay, reasonable alternatives 
to the proposed location, reasonable moorage opportunities, and the fact that Lake Pend 
Oreille has an AHWM during summer navigation season? 
IV. STANDARD OF REVIEW AND APPLICABLE LAW 
A. Idaho Code § 67-5279 
Idaho Code § 67-5279 governs the review of administrative agency decisions. Section 
67-5279 provides, in part: 
(1) The court shall not substitute its judgment for that of the agency as to 
the weight of the evidence on questions of fact. 
(3) When the agency was required by the provisions of this chapter or by 
other provisions of law to issue an order, the court shall affirm the agency action 
unless the court finds that the agency's findings, inferences, conclusions, or 
decisions are: 
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(a) in violation of constitutional or statutory provisions; 
(b) in excess of the statutory authority of the agency; 
(c) made upon unlawful procedure; 
(d) not supported by substantial evidence on the record as a whole; or 
(e) arbitrary, capricious, or an abuse of discretion. 
If the agency action is not affirmed, it shall be set aside, in whole or in 
part, and remanded for further proceedings as necessary. 
(4) Notwithstanding the provisions of subsections (2) and (3) of this 
section, agency action shall be affirmed unless substantial rights of the appellant 
have been prejudiced. 
I.e. § 67-5279(1), (3), (4). 
In the Matter of the Suspension of the Driver's License of Marvin Gibbar. State of 
Idaho, Department of Transportation v. Marvin Gibbar, 143 Idaho 937, 155 P.3d 1176, (Ct. 
App. 2006), the Idaho Court of Appeals explained the standard of review as follows: 
In an appeal from the decision of the district court acting in its appellate capacity 
under IDAP A, this Court reviews the agency record independently of the district 
court's decision. Marshall v. Idaho Dep't of Transp. , 137 Idaho 337, 340,48 P.3d 
666, 669 (Ct. App. 2002). This Court does not substitute its judgment for that of 
the agency as to the weight of the evidence presented. I.C. § 67-5279(1); 
Marshall, 137 Idaho at 340, 48 P.3d at 669. This Court instead defers to the 
agency's findings of fact unless they are clearly erroneous. Castaneda v. Brighton 
Corp., 130 Idaho 923, 926, 950 P.2d 1262, 1265 (1998); Marshall, 137 Idaho at 
340, 48 P.3d at 669. In other words, the agency's factual determinations are 
binding on the reviewing court, even where there is conflicting evidence before 
the agency, so long as the determinations are supported by substantial competent 
evidence in the record. Urrutia v. Blaine County, ex reI. Ed of Comm 's, 134 Idaho 
353,357,2 P.3d 738, 742 (2000); Marshall, 137 Idaho at 340, 48 P.3d at 669. 
A court may overturn an agency's decision where its findings, inferences, 
conclusions, or decisions: (a) violate statutory or constitutional provisions; (b) 
exceed the agency's statutory authority; (c) are made upon unlawful procedure; 
(d) are not supported by substantial evidence in the record; or (e) are arbitrary, 
capricious, or an abuse of discretion. I.C. § 67-5279(3). The party challenging 
the agency decision must demonstrate that the agency erred in a manner 
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specified in I.C. § 67-5279(3) and that a substantial right of that party has 
been prejudiced. Price v. Payette County Bd of County Comm'rs, 131 Idaho 
426,429, 958 P.2d 583, 586 (1998); Marshall, 137 Idaho at 340, 48 P.3d at 669. 
If the agency's decision is not affirmed on appeal, "it shall be set aside ... and 
remanded for further proceedings as necessary." I.C. § 67-5279(3). 
ld at 941-942,155 P.3d at 1180-1181 (emphasis supplied). 
B. Idaho Code § 12-117 
Idaho Code § 12-117 governs the award of attorney's fees and costs in judicial 
proceedings in which a state agency is a party. Section 12-117 provides, in part: 
(1) Unless otherwise provided by statute, in any administrative proceeding or civil 
judicial proceeding involving as adverse parties a state agency or political 
subdivision and a person, the state agency or political subdivision or the court, as 
the case may be, shall award the prevailing party reasonable attorney's fees, 
witness fees and other reasonable expenses, if it finds that the nonprevailing party 
acted without a reasonable basis in fact or law. 
(2) If a party to an administrative proceeding or to a civil judicial proceeding 
prevails on a portion of the case, and the state agency or political subdivision or 
the court, as the case may be, finds that the nonprevailing party acted without a 
reasonable basis in fact or law with respect to that portion of the case, it shall 
award the partially prevailing party reasonable attorney's fees, witness fees and 
other reasonable expenses with respect to that portion of the case on which it 
prevailed. 
I.C. § 12-117(1), (2). 
In CanallNorcrestlColumbus Action Comm. v. City of Boise, 136 Idaho 666, 39 P.3d 606 
(2001), the Idaho Supreme Court stated: 
To award fees under I.e. § 12-117, the Court must not only find that the 
City acted without a reasonable basis in fact or law, but it must also find in favor 
of the party requesting fees. I.e. § 12-117. The purpose of I.C. § 12-117 is to 
serve as a deterrent to groundless or arbitrary action and to provide a remedy for 
persons who have borne unfair and unjustified financial burdens defending 
against groundless charges or attempting to correct mistakes agencies should 
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never have made. Rincover v. State, 132 Idaho 547, 549, 976 P.2d 473, 475 
(1999). 
Id. at 671,39 P.3d at 611. 
v. THE PARTIES' ARGUMENTS 
A. The Kaseburgs' Arguments 
The Kaseburgs' arguments are summarized below: 
1. Substantial littoral rights to access the waters of Lake Pend Oreille. 
The Kaseburgs claim that they are attempting to exercise their most fundamental and 
valuable property right, that is, their basic right to access the waters of Lake Pend Oreille at the 
low water mark. 
2. The Department's authority to regulate encroachments is not unlimited. 
The Department has promulgated rules and regulations which are set forth in IDAP A 
20.30.04 - The Regulation of Beds, Waters, and Airspace Over Navigable Lakes in the State of 
Idaho. These rules, and the applicable statutes, must be interpreted in the context of legislative 
intent. 
3. The Lake Protection Act recognizes the Kaseburgs' existing encroachments and littoral 
rights. 
As to each of the applications pursued by the Kaseburgs, the Department attempted to 
characterize the existing pilings as "nonnavigational" or as "navigational extending beyond the 
line of navigability" to subject the applications to the provisions of Idaho Code § 58-1306, as 
opposed to the less restrictive provisions of Idaho Code § 58-1305. The Lake Protection Act, 
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however, is consistent with Idaho case law, which recogmzes the nature of "littoral" and 
"riparian" rights of a landowner. 
4. In regard to application 219B, the Kaseburgs' existing encroachments can be replaced. 
The Kaseburgs' current and permitted encroachments meet the statutory definition of 
Idaho Code § 58-1302(h) as "encroachments in aid of navigation," as they principally consist of 
pilings created and used primarily in aid of navigation. These same encroachments, when 
previously owned by Douglas C. McLean, were recognized as "encroachments in aid of 
navigation." The pilings and dolphins were placed where they existed in order to dock a boat 
house. 
Because they are "encroachments in aid of navigation," application 219B should have 
been processed pursuant to Idaho Code § 58-1305(a) "with a minimum of procedural 
requirements and shall not be denied nor appearance required except in the most unusual of 
circumstances. . .. " 
The Department erred when it categorized the existing pilings as being "a 
nonnavigational encroachment" which then required processing pursuant to Idaho Code § 15-
1306. 
5. The Kaseburgs' existing encroachments establish the line of navigability. 
Before 2006 and thereafter, the definition of the "line of navigability" as set forth in 
Idaho Code § 58-1302 and case law provided for a line below or waterward of the low water 
mark as being the line of navigability. Pursuant to the definition of the "line of navigability," 
when interpreted with the definitions of "riparian or littoral rights" and "low water mark," the 
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important right that comes with the ownership of lake front property is the right to access the 
water and to build wharves and piers in order to do so. Such rights establish the value of the 
land. Such access runs from below the low water mark of Lake Pend Oreille. 
The line of navigability is defined by the existing encroachments. 
6. The Kaseburgs are entitled to access Lake Pend Oreille from the low water mark. 
In application 219C, the Kaseburgs sought to install a mobile dock system and also a 
mooring buoy anchorage, using portions of the existing encroachments. 
Following submittal of the dock and buoy application, the Department, contrary to the 
Kaseburgs' littoral rights and contrary to the provisions of the Lake Protection Act, made 
erroneous statements that "the established line of navigability is 55' waterward of the AHWM 
[and that] the State does not have to guarantee year round moorage." (219C Record, pp. 27-29). 
In addition, by asserting a false line of navigability, the Department demanded processing of the 
application pursuant to Idaho Code § 58-1306 and an increased $1,075 fee, rather than 
processing it pursuant to Idaho Code § 58-1305. (219C Record, pp. 30-31). 
Following the public comment period, the Department issued its letter denying the dock 
and buoy application based on the erroneous Idaho Code § 58-1306 processing which required a 
finding that there was a "public benefit." In addition, the Department misapplied the line of 
navigability. (219C Record, pp. 50-51). 
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7. The Department misapplied the "public trust doctrine" and/or "public trust values" when 
it applied Idaho Code § 58-1306. 
In the denials of the replacement application, 219B, and the dock and buoy application, 
219C, the Department applied the "public trust doctrine." (219B Record, p. 66). The Department 
also applied "public trust values." (219C Record, pp. 50-51). The Department went so far as to 
require an applicant to show that the encroachments have "clear environmental, economic, or 
social benefit to the public and it is consistent with the public trust doctrine in accordance with 
Section 030.02 of IDAPA 20.03.04" (219B Record, p. 66), and also required a showing that the 
encroachments "do not have any detrimental effects upon adjacent real property and public trust 
values ... " (219C Record, p. 50). 
Idaho Code § 58-1203(3) and (4) provide that encroachment permits are to be issued 
pursuant to Idaho Code § 58-1301 et seq., and not by a limitation based upon the public trust 
doctrine or public trust values. As set forth in Idaho Code § 58-1306( e), the benefits, whether 
public or private, must be weighed against the detrimental effects. It is error for the Department 
to apply a standard which requires that there must not be any detrimental effect, when the 
standard is to compare and weigh both the benefits, public or private, and the detriments, public 
or private. 
8. If Idaho Code § 58-1306 applies, the Kaseburgs are entitled to a reconsideration hearing. 
Following the denial of application 219C, and pursuant to Idaho Code § 58-1306, the 
Kaseburgs requested a reconsideration hearing in order to address the public comments. The 
request was denied. (219C Record, pp. 53-55). The Kaseburgs were not given any opportunity 
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to review the comments received by and relied upon by the Department or to provide any 
rebuttal, which is the primary purpose of the reconsideration hearing process. The provisions of 
Idaho Code § 58-1306(d) provide for such a reconsideration. 
In this instance, such a reconsideration would not likely have resulted in a decision other 
than denial, given the Department's misapplication of the facts and the lack of acknowledgment 
of the Kaseburgs' littoral rights, but such a reconsideration process was an appropriate and a 
required right not afforded the Kaseburgs by the Department. 
9. The Kaseburgs are entitled to recover attorney's fees on appeal to the district court. 
The Kaseburgs are entitled to recover attorney fees against the Department pursuant to 
Idaho Code § 12-117. Such fees are appropriate because the Department failed to properly 
recognize the Kaseburgs' littoral rights in the existing encroachments and failed to properly 
afford a review and decision on the proposed dock and buoy to access the waters of Lake Pend 
Oreille below the low water mark. 
The position of the Department to not allow access is without a reasonable basis in either 
law or fact, and is directly contrary to existing law. As such, attorney's fees should be awarded 
to the Kaseburgs to discourage such agency action and to allow recovery for the unjustified 
financial burden placed on the Kaseburgs to exercise and enjoy their valuable littoral rights. 
B. The Department's Arguments 
The Department's arguments can be summarized as follows: 
1. The existing and proposed pilings are a nonnavigational encroachment, and application 
219B was properly processed in accordance with Idaho Code § 58-1306. Substantial 
DECISION ON APPEAL - 13 -
il1 
evidence supports the denial of application 219B. The record of the case shows that the 
pilings at issue never had any navigational use. Long time residents established that the 
pilings have not been used for anything, much less navigation, for over fifty years. 
2. The Kaseburgs' existing encroachments do not establish the line of navigability because 
it was previously established by the Department. In regard to application 219C, the 
existing pilings are not navigational encroachments and a recently permitted dock set a 
precedent for Glengary Bay. 
Cumulative impacts of the application must also be considered. If every 
landowner received what the Kaseburgs have requested, the bay would be choked with 
long docks and everyone's navigation would be impaired. 
3. The Department has broad regulatory authority concerning encroachments involving 
navigable waters, and it recognized the littoral rights of the Kaseburgs in both 
applications 219B and 219C. The Department complied with its responsibility to 
evaluate encroachments in relation to the impact such may have on other owners and the 
pUblic. 
4. The Department properly considered the public trust doctrine in regard to applications 
2198 and 219C. 
5. The Kaseburgs are not entitled to a reconsideration with respect to application 219C. 
6. The Department is entitled to attorney's fees under Idaho Code § 12-117 for defending 
this appeal of the denials of applications 2198 and 219C. 
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VI. ANALYSIS 
A. The Pilings are "Encroachments in Aid of Navigation." 
It appears uncontroverted that when the "Lake Protection Act" went into effect and 
Douglas C. McLean, the predecessor in interest of the Kaseburgs, submitted a "Notice of An 
Encroachment on a Navigable Lake or Navigable Stream," his Notice was accepted by the State 
of Idaho. This Notice, dated December 29, 1974, provided for the same pilings, a then existing 
dock, and a pipeline. According to the Notice, the encroachments were installed in 1933. The 
purpose listed was for "private swimming, and boat moorage area; and private water source." 
When the Kaseburgs were assigned the McLean encroachment permit, the Department's transfer 
document stated that the purpose was to "maintain" the existing encroachments. In addition, 
there is no dispute that the string of pilings and dolphins were used at one time in the 1930s. 
Regardless of the extent of use or nonuse, the fundamental question that drives the 
outcome of this appeal involves Idaho Code § 58-1302(h), which states unequivocally that 
"docks" and "pilings" are "encroachments in aid of navigation.") As a matter of law, can the 
Department then make a factual determination that something is not what the statute says it is? 
More specifically, in this instance, through nonuse, can pilings in Lake Pend Oreille be 
I Idaho Code § 1302(h) provides: 
"Encroachments in aid of navigation" means and includes docks, piers, floats, pilings, 
breakwaters, boat ramps, channels or basins, and other such aids to the navigability of the lake, on, 
in or above the beds or waters of a navigable lake. The term "encroachments in aid of navigation" 
may be used interchangeably herein with the term "navigational encroachments." 
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transmuted into "encroachments not in aid of navigation"? Applying principles of statutory 
interpretation, the answer is no, the pilings in question cannot be so transmuted. 
The flaw in the Department's analysis is that it viewed the issue of whether the pilings 
were to be characterized as "nonnavigational encroachments" or "navigational encroachments" 
as a factual question rather than as a "matter of law." The fact that the pilings are presently 
unused does not mean that they will remain unused. No legal authority is presented by the 
Department that pilings, by nonuse, cease to be navigational encroachments, as defined by 
statute. 2 
Recently, in the case of Flying Elk Investment, LLC v. Cornwall, 149 Idaho 9, 232 P.3d 
330 (2010), the Idaho Supreme Court reiterated a long held basic legal principle: 
"The interpretation and application of a statute are pure questions of law over 
which this Court exercises free review." Callies v. O'Neal, 147 Idaho 841, 847, 
2 An attempt is made by the Department to justify its position by citing I.C. § 5S-1302(h) and IDAPA 
20.03.04.010.15. But, in each instance, the Department quotes a portion of the statute or regulation out of context 
and attempts to mislead the Court on appeal. The Department wrongly states that the statute provides that pilings 
"are navigational ... only when [sic] 'aids to the navigability on the lake, '" and then goes on to proclaim that the 
IDAPA regulation provides that the only other way for pilings to be "navigational" is when pilings are "'used to 
support water craft and moorage' on the lake." (Respondent's Brief, p. IS). 
In fact, neither the applicable statute, I.C. § 5S-1302(h), nor IDAPA 20.03.04.010.15 says anything close to 
what the Department's counsel says each does. In I.C. § 5S-l302(h), the full sentence from which the Department's 
quoted phrase is wrenched states: 
"Encroachments in aid of navigation" means and includes docks, piers, floats, pilings, 
breakwaters, boat ramps, channels or basins, and other such aids to the navigability of the lake, on, 
in or above the beds or waters of a navigable lake. 
In IDAPA 20.03.04.010.15, the full sentence from which the Department's phrase is brutally extracted reads: 
Encroachments in Aid of Navigation. Includes docks, piers, jet ski and boat lifts, buoys, pilings, 
breakwaters, boat ramps, channels or basins, and other facilities used to support water craft and 
moorage on, in, or above the beds or waters of a navigable lake. 
In each instance, the quoted phrase, when placed in context, is simply a generic description of what could 
additionally be an encroachment in aid of navigation. 
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216 P.3d 130, 136 (2009). An unambiguous statute must be given its plain, usual, 
and ordinary meaning. Paolini v. Albertson's Inc., 143 Idaho 547, 549, 149 P.3d 
822, 824 (2006). 
232 P.3d at 336. 
With respect to the Kaseburgs' encroachment permit applications, the law is 
unambiguous: Because the pilings which are subject to this action are, by law, "navigational 
encroachments," the Department did not have the authority to reach a factual conclusion that 
they were "nonnavigational encroachments." 
The Department's characterization of the pilings as "nonnavigational encroachments" 
results in a conclusion that the agency's actions and findings are in violation of applicable 
statutes and/or are arbitrary and an abuse of discretion. Additionally, under the law, the 
Department did not have the authority to conclude that the characterization of whether the pilings 
were navigational or nonnavigational was a factual question rather than a matter of law. 
Obviously, requiring an additional filing fee, applying the incorrect standard, and concluding that 
the pilings are not what the legislature defined them to be affected the substantial rights of the 
Kaseburgs. 
Consequently, the Department's denials of the two encroachment permits are set aside 
and this matter is remanded to the Department to determine the line of navigability and to 
consider the Kaseburgs' littoral rights in conjunction with the legislature's definition that the 
pilings at issue are "encroachments in aid of navigation." 
In making a determination on remand, the Department should also be mindful of the 
littoral rights of neighbors and should not allow the location of "a dock in a manner that infringes 
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upon an adjacent landowner's littoral rights." Brett v. Eleventh Street Dockowner 's Association, 
Inc., 141 Idaho 517, 521, 112 P.3d 805, 809 (2005) (citation omitted). 
In determining the "line of navigability," as defined by Idaho Code § 58-1302(g), such 
line exists "waterward of the low watermark established by the length of legally permitted 
encroachments, water depths waterward of the low watermark, and by other relevant criteria .... " 
The Kaseburgs' rights to have access are not limited to access only when Lake Pend Oreille is at 
"full pool level" at the artificial high water mark. Historically, and presently, the lake is used on 
a year round basis for navigation. The "line of navigability" must be based on access to the lake 
from the low watermark pursuant to the statute. 
B. Attorney's Fees on Appeal 
The Kaseburgs request an award of attorney's fees pursuant to Idaho Code § 12-117. In 
this case, the Kaseburgs do have a valuable littoral right which is protected by due process. 
The Idaho Supreme Court explained the application of Idaho Code § 12-117 in In re 
Estate of Kaminsky, 141 Idaho 436, 111 P.3d 121 (2005), as follows: 
Idaho Code § 12-117 is not a discretionary statute. It provides that the court shall 
award attorney fees upon a finding that the state agency did not act with a 
reasonable basis in fact or law. Idaho Dept. of Law Enforcement v. Kluss, 125 
Idaho 682,685,873 P.2d 1336,1339 (1994). The policy behind I.C. § 12-117 is: 
"1) to serve as a deterrent to groundless or arbitrary agency action; and 2) to 
provide a remedy for persons who have borne unfair and unjustified financial 
burdens defending against groundless charges or attempting to correct mistakes 
agencies never should ha[ve] made." Id, (quoting Bogner v. State Dep't of 
Revenue & Taxation, 107 Idaho 854, 859, 693 P.2d 1056, 1061 (1984». 
Id at 439-440, 111 P.3d at 124-125. 
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Accord, Ater v. Idaho Bureau of Occupational Licenses, 144 Idaho 281, 160 P.3d 438 (2007) 
(The court held that where an agency has no authority to take a particular action, it acts "without 
a reasonable basis in fact or law.") 
Appeals from agency action to the district court are governed by LR.C.P. 84. Attorney's 
fee statutes, such as Idaho Code § 12-117, are applicable on appeal to the district court. The 
procedure for determining the amount of such fees is governed by Idaho Appellate Rules 35 and 
41. LR.C.P.84(r). 
The Department did not recognize the Kaseburgs littoral rights as they related to 
accessibility to Lake Pend Oreille at low water and did not apply the statutory definition of the 
"line of navigability." The Department also ignored the statutory definition that pilings are by 
law "encroachments in aid of navigation" and demanded an additional filing fee when there was 
no legal basis to do so. Further, there are no grounds to interpret the applicable statutes in a 
manner so as to conclude that the pilings would fit under the definition of Idaho Code § 58-
1302(i) as being "nonnavigational encroachments." 
Because there is no basis in law or fact for the Department's conclusions, attorney's fees 
are awarded to the Kaseburgs to discourage the state from acting in such a fashion in the future 
and to allow recovery for the unjustified financial burden placed on the Kaseburgs. 
VII. CONCLUSION 
The denials of the Kaseburgs' application 219B for replacement of the existing permitted 
encroachments and application 219C for a moveable dock and buoy are set aside, and the matters 
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are remanded to the Department for further proceedings in accordance with this decision. The 
Kaseburgs are entitled to an award of reasonable attorney's fees and costs incurred in this appeal. 
DATED this IfI:;y of November, 2010. 
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AMENDED 
DECISION ON APPEAL I 
The State's denials of the Kaseburgs' two lake encroachment pennit 
applications are set aside and the matters are remanded for further proceedings in 
accordance with this decision. The Kaseburgs are entitled to an award of 
reasonable attorney's fees and costs incurred on appeal. 
I. INTRODUCTION 
Two separate matters are appealed as a result of denials by Respondent State Board of 
Land Commissioners, Idaho Department of Lands (hereafter, "Department"), of two lake 
I This amended decision corrects only the case number on the original decision. 
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encroachment permit applications from Petitioners Peter and Shelagh Kaseburg, and the 
Kaseburg Family Trust (hereafter, "Kaseburgs"). Presently, there are twenty-one (21) pilings in 
existence in the water adjacent to the Kaseburgs' land. The Kaseburgs already hold a permit for 
the encroachments made by these pilings. Most are single pilings, but there are two groups of 
three pilings which are known as dolphins. The Kaseburgs applied for a permit to replace some 
of the existing pilings and another permit to install a moveable dock which could be used at all 
times of the year, even when Lake Pend Oreille is at its low water winter pool level. 
The Department has the power to regulate whether docks and pilings can be placed in 
Lake Pend Oreille. Common law, statutory law, and the Idaho Administrative Procedure Act 
(IDAP A) regulations apply to decisions made by the Department in either approving or denying 
applications for these types of "encroachments" into the lake. 
II. PROCEDURAL HISTORY 
A. Application 219B 
In application 219B, the Kaseburgs requested a permit to replace ten of the existing 
wooden pilings with steel pilings. (219B Record, pp. 11-16). The Department processed the 
application as a "nonnavigational encroachment," pursuant to Idaho Code § 58-1306. (219B 
Record, p. 134). After publishing the notice of application in the Bonner County Daily Bee, and 
notifying a number of public entities and the adjacent landowners of the application, the 
Department received numerous detailed comments on the proposed application. 
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The Department denied the application in a June 9, 2009, letter to the Kaseburgs. (219B 
Record, p. 66). The reasons for the denial included the issues raised by the objections, including 
the adverse impact on navigation; the fact that the pilings have been obsolete for generations; 
and the lack of any public benefit from the proposal. 
The Kaseburgs sought reconsideration of the decision. (219B Record, p. 68). Following 
the reconsideration hearing on August 17, 2009 (219B Record, pp. 89-131), the hearing 
coordinator submitted proposed Findings of Fact and Conclusions of Law on January 5, 2010. 
(219B Record, pp. 132-144). Thereafter, the Director of the Department of Lands issued a Final 
Order denying the application. (219B Record, pp. 145-146). 
B. Application 219C 
In application 219C, the Kaseburgs applied for a permit to "install mobile dock system 
and mooring buoy anchorage." (219C Record, p. 1). By letter of September 8, 2009, the 
Department stated that it was its determination that the Kaseburgs' proposed dock would extend 
beyond the line of navigability in the bay, and an application fee of $1,075 was needed before 
the application would be processed. (219C Record, p. 30). The Kaseburgs disputed the 
Department's determination of the location of the line of navigability, but remitted the higher 
application fee. (219C Record, p. 32). 
The Department processed the application in accordance with Idaho Code § 58-1306 as a 
"nonnavigational encroachment" and published notice of the Kaseburgs' application to numerous 
agencies and the adjacent landowners. (219C Record, pp. 19,32-37). The Department received a 
number of objections to the Kaseburgs' proposal. 
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The Department denied the application in a January 19, 2010, letter to the Kaseburgs 
based upon the fact that the proposed dock would extend from 95 feet to up to 300 feet from the 
artificial high water mark (AHWM), and it concluded that the dock would exceed the established 
line of navigability, which it considered to be 55 feet from the AHWM. The Department also 
found that the fixed mooring buoy would be a hazard to navigation (219C Record, p. 50), and 
that reasonable alternatives existed, including a commercial marina located nearby. (219C 
Record, p. 50). The Department also noted that it would be receptive to an application that it 
believed would conform to the line of navigability, 55 feet from the AHWM (219C Record, p. 
51). 
The Kaseburgs sought reconsideration of the decision. (219C Record, p. 53). The 
Department denied this request on the basis that such reconsideration is available pursuant to 
Idaho Code § 58-1306(d) only when there are no objections to the proposal and no hearing is 
requested or ordered by the Department. In this case, however, there were objections to the 
Kaseburgs' proposal. (219C Record, p. 54). 
The Kaseburgs now challenge the denials of both permit applications on appeal. 
III. ISSUES PRESENTED ON APPEAL 
A. The Kaseburgs' Issues on Appeal 
On appeal, the Kaseburgs frame their issues as follows: 
(1) Does the Department correctly understand that littoral rights exist which are appurtenant 
to waterfront property ownership? 
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(2) Does the Department correctly understand that the line of navigability is determined by 
existing structures and by water depth and is not the result of an artificial limit measured 
from the artificial high water mark (AHWM)? 
(3) Did the Department fail to recognize and/or consider the existing property rights in the 
existing encroachments? 
(4) Did the Department err in categorizing the replacement application as "nonnavigational" 
and/or as "extending beyond the line of navigability?" 
(5) Did the Department err in restricting littoral rights to a location that does not reach the 
deep waters beyond or waterward of the low water mark? 
(6) Did the Department err in requiring a showing as to the "public trust doctrine" or "public 
trust values" to prevent denials? 
(7) Are the petitioners entitled to an award of attorney's fees and costs? 
B. The Department's Additional Issues 
The Department contends that the following additional issues should also be addressed on 
appeal: 
Regarding applications 219B and 219C: 
(1) Have the substantial rights of the Kaseburgs been prejudiced by the Department's 
decision on each of the two permit applications? 
(2) Is the Department entitled to an award of attorney's fees on appeal, pursuant to Idaho 
Code § 12-117, where the Kaseburgs are simply seeking a judicial reweighing of 
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substantial evidence, and where such arguments are without a reasonable basis in fact or 
law? 
Regarding application 219C: 
(1) Was the line of navigability in the area in question determined before the Kaseburgs' 
encroachment applications? 
(2) Even assuming the line of navigability was not previously determined by the Department, 
did the Department correctly determine the line of navigability in the areas in question by 
considering not only water depth at low water, but also the line of navigability in 
Glengary Bay established by existing legally permitted encroachments, as well as other 
relevant criteria, such as impacts on overall navigation of the bay, reasonable alternatives 
to the proposed location, reasonable moorage opportunities, and the fact that Lake Pend 
Oreille has an AHWM during summer navigation season? 
IV. STANDARD OF REVIEW AND APPLICABLE LAW 
A. Idaho Code § 67-5279 
Idaho Code § 67-5279 governs the review of administrative agency decisions. Section 
67-5279 provides, in part: 
(l) The court shall not substitute its judgment for that of the agency as to 
the weight of the evidence on questions of fact. 
(3) When the agency was required by the provisions of this chapter or by 
other provisions of law to issue an order, the court shall affirm the agency action 
unless the court finds that the agency's findings, inferences, conclusions, or 
decisions are: 
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(a) in violation of constitutional or statutory provisions; 
(b) in excess of the statutory authority of the agency; 
(c) made upon unlawful procedure; 
(d) not supported by substantial evidence on the record as a whole; or 
(e) arbitrary, capricious, or an abuse of discretion. 
If the agency action is not affirmed, it shall be set aside, in whole or in 
part, and remanded for further proceedings as necessary. 
(4) Notwithstanding the provisions of subsections (2) and (3) of this 
section, agency action shall be affirmed unless substantial rights of the appellant 
have been prejudiced. 
I.e. § 67-5279(1), (3), (4). 
In the Matter of the Suspension oj the Driver's License oj Marvin Gibbar. State of 
Idaho, Department of Transportation v. Marvin Gibbar, 143 Idaho 937, 155 P.3d 1176, (Ct. 
App. 2006), the Idaho Court of Appeals explained the standard of review as follows: 
In an appeal from the decision of the district court acting in its appellate capacity 
under IDAP A, this Court reviews the agency record independently of the district 
court's decision. Marshall v. Idaho Dep't ofTransp., 137 Idaho 337, 340, 48 P.3d 
666, 669 (Ct. App. 2002). This Court does not substitute its judgment for that of 
the agency as to the weight of the evidence presented. I.C. § 67-5279(1); 
Marshall, 137 Idaho at 340, 48 P.3d at 669. This Court instead defers to the 
agency's findings of fact unless they are clearly erroneous. Castaneda v. Brighton 
Corp., 130 Idaho 923, 926, 950 P.2d 1262, 1265 (1998); Marshall, 137 Idaho at 
340, 48 P.3d at 669. In other words, the agency's factual determinations are 
binding on the reviewing court, even where there is conflicting evidence before 
the agency, so long as the determinations are supported by substantial competent 
evidence in the record. Urrutia v. Blaine County, ex reI. Bd oJComm's, 134 Idaho 
353,357,2 P.3d 738, 742 (2000); Marshall, 137 Idaho at 340, 48 P.3d at 669. 
A court may overturn an agency's decision where its findings, inferences, 
conclusions, or decisions: (a) violate statutory or constitutional provisions; (b) 
exceed the agency's statutory authority; (c) are made upon unlawful procedure; 
(d) are not supported by substantial evidence in the record; or (e) are arbitrary, 
capricious, or an abuse of discretion. I.C. § 67-5279(3). The party challenging 
the agency decision must demonstrate that the agency erred in a manner 
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specified in I.e. § 67-5279(3) and that a substantial right of that party has 
been prejudiced. Price v. Payette County Bd of County Comm'rs, 131 Idaho 
426,429, 958 P.2d 583, 586 (1998); Marshall, 137 Idaho at 340, 48 P.3d at 669. 
If the agency's decision is not affirmed on appeal, "it shall be set aside ... and 
remanded for further proceedings as necessary." I.C. § 67-5279(3). 
Id at 941-942, 155 P.3d at 1180-1181 (emphasis supplied). 
B. Idaho Code § 12-117 
Idaho Code § 12-117 governs the award of attorney's fees and costs in judicial 
proceedings in which a state agency is a party. Section 12-117 provides, in part: 
(1) Unless otherwise provided by statute, in any administrative proceeding or civil 
judicial proceeding involving as adverse parties a state agency or political 
subdivision and a person, the state agency or political subdivision or the court, as 
the case may be, shall award the prevailing party reasonable attorney's fees, 
witness fees and other reasonable expenses, if it finds that the nonprevailing party 
acted without a reasonable basis in fact or law. 
(2) If a party to an administrative proceeding or to a civil judicial proceeding 
prevails on a portion of the case, and the state agency or political subdivision or 
the court, as the case may be, finds that the nonprevailing party acted without a 
reasonable basis in fact or law with respect to that portion of the case, it shall 
award the partially prevailing party reasonable attorney's fees, witness fees and 
other reasonable expenses with respect to that portion of the case on which it 
prevailed. 
I.C. § 12-117(1), (2). 
In CanallNorcrestlColumbus Action Comm. v. City of Boise, 136 Idaho 666,39 P.3d 606 
(2001), the Idaho Supreme Court stated: 
To award fees under I.e. § 12-117, the Court must not only find that the 
City acted without a reasonable basis in fact or law, but it must also find in favor 
of the party requesting fees. I.e. § 12-117. The purpose of I.e. § 12-117 is to 
serve as a deterrent to groundless or arbitrary action and to provide a remedy for 
persons who have borne unfair and unjustified financial burdens defending 
against groundless charges or attempting to correct mistakes agencies should 
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never have made. Rincover v. State, 132 Idaho 547, 549, 976 P.2d 473, 475 
(1999). 
Id. at 671,39 P.3d at 611. 
v. THE PARTIES' ARGUMENTS 
A. The Kaseburgs' Arguments 
The Kaseburgs' arguments are summarized below: 
1. Substantial littoral rights to access the waters of Lake Pend Oreille. 
The Kaseburgs claim that they are attempting to exercise their most fundamental and 
valuable property right, that is, their basic right to access the waters of Lake Pend Oreille at the 
low water mark. 
2. The Department's authority to regulate encroachments is not unlimited. 
The Department has promulgated rules and regulations which are set forth in IDAPA 
20.30.04 - The Regulation of Beds, Waters, and Airspace Over Navigable Lakes in the State of 
Idaho. These rules, and the applicable statutes, must be interpreted in the context of legislative 
intent. 
3. The Lake Protection Act recognizes the Kaseburgs' existing encroachments and littoral 
rights. 
As to each of the applications pursued by the Kaseburgs, the Department attempted to 
characterize the existing pilings as "nonnavigational" or as "navigational extending beyond the 
line of navigability" to subject the applications to the provisions of Idaho Code § 58-1306, as 
opposed to the less restrictive provisions of Idaho Code § 58-1305. The Lake Protection Act, 
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however, is consistent with Idaho case law, which recogmzes the nature of "littoral" and 
"riparian" rights of a landowner. 
4. In regard to application 219B, the Kaseburgs' existing encroachments can be replaced. 
The Kaseburgs' current and permitted encroachments meet the statutory definition of 
Idaho Code § 58-1302(h) as "encroachments in aid of navigation," as they principally consist of 
pilings created and used primarily in aid of navigation. These same encroachments, when 
previously owned by Douglas C. McLean, were recognized as "encroachments in aid of 
navigation." The pilings and dolphins were placed where they existed in order to dock a boat 
house. 
Because they are "encroachments in aid of navigation," application 219B should have 
been processed pursuant to Idaho Code § 58-1305(a) "with a minimum of procedural 
requirements and shall not be denied nor appearance required except in the most unusual of 
circumstances .... " 
The Department erred when it categorized the existing pilings as being "a 
nonnavigational encroachment" which then required processing pursuant to Idaho Code § 15-
1306. 
5. The Kaseburgs' existing encroachments establish the line of navigability. 
Before 2006 and thereafter, the definition of the "line of navigability" as set forth in 
Idaho Code § 58-1302 and case law provided for a line below or waterward of the low water 
mark as being the line of navigability. Pursuant to the definition of the "line of navigability," 
when interpreted with the definitions of "riparian or littoral rights" and "low water mark," the 
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important right that comes with the ownership of lake front property is the right to access the 
water and to build wharves and piers in order to do so. Such rights establish the value of the 
land. Such access runs from below the low water mark of Lake Pend Oreille. 
The line of navigability is defined by the existing encroachments. 
6. The Kaseburgs are entitled to access Lake Pend Oreille from the low water mark. 
In application 219C, the Kaseburgs sought to install a mobile dock system and also a 
mooring buoy anchorage, using portions of the existing encroachments. 
Following submittal of the dock and buoy application, the Department, contrary to the 
Kaseburgs' littoral rights and contrary to the provisions of the Lake Protection Act, made 
erroneous statements that "the established line of navigability is 55' waterward of the AHWM 
[and that] the State does not have to guarantee year round moorage." (219C Record, pp. 27-29). 
In addition, by asserting a false line of navigability, the Department demanded processing of the 
application pursuant to Idaho Code § 58-1306 and an increased $1,075 fee, rather than 
processing it pursuant to Idaho Code § 58-1305. (219C Record, pp. 30-31). 
Following the public comment period, the Department issued its letter denying the dock 
and buoy application based on the erroneous Idaho Code § 58-1306 processing which required a 
finding that there was a "public benefit." In addition, the Department misapplied the line of 
navigability. (219C Record, pp. 50-51). 
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7. The Department misapplied the "public trust doctrine" and/or "public trust values" when 
it applied Idaho Code § 58-1306. 
In the denials of the replacement application, 219B, and the dock and buoy application, 
219C, the Department applied the "public trust doctrine." (219B Record, p. 66). The Department 
also applied "public trust values." (219C Record, pp. 50-51). The Department went so far as to 
require an applicant to show that the encroachments have "clear environmental, economic, or 
social benefit to the public and it is consistent with the public trust doctrine in accordance with 
Section 030.02 of IDAPA 20.03.04" (219B Record, p. 66), and also required a showing that the 
encroachments "do not have any detrimental effects upon adjacent real property and public trust 
values ... " (219C Record, p. 50). 
Idaho Code § 58-1203(3) and (4) provide that encroachment permits are to be issued 
pursuant to Idaho Code § 58-1301 et seq., and not by a limitation based upon the public trust 
doctrine or public trust values. As set forth in Idaho Code § 58-1306(e), the benefits, whether 
public or private, must be weighed against the detrimental effects. It is error for the Department 
to apply a standard which requires that there must not be any detrimental effect, when the 
standard is to compare and weigh both the benefits, public or private, and the detriments, public 
or private. 
8. IfIdaho Code § 58-1306 applies, the Kaseburgs are entitled to a reconsideration hearing. 
Following the denial of application 219C, and pursuant to Idaho Code § 58-13 06, the 
Kaseburgs requested a reconsideration hearing in order to address the public comments. The 
request was denied. (219C Record, pp. 53-55). The Kaseburgs were not given any opportunity 
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to review the comments received by and relied upon by the Department or to provide any 
rebuttal, which is the primary purpose of the reconsideration hearing process. The provisions of 
Idaho Code § 58-1306( d) provide for such a reconsideration. 
In this instance, such a reconsideration would not likely have resulted in a decision other 
than denial, given the Department's misapplication of the facts and the lack of acknowledgment 
of the Kaseburgs' littoral rights, but such a reconsideration process was an appropriate and a 
required right not afforded the Kaseburgs by the Department. 
9. The Kaseburgs are entitled to recover attorney's fees on appeal to the district court. 
The Kaseburgs are entitled to recover attorney fees against the Department pursuant to 
Idaho Code § 12-117. Such fees are appropriate because the Department failed to properly 
recognize the Kaseburgs' littoral rights in the existing encroachments and failed to properly 
afford a review and decision on the proposed dock and buoy to access the waters of Lake Pend 
Oreille below the low water mark. 
The position of the Department to not allow access is without a reasonable basis in either 
law or fact, and is directly contrary to existing law. As such, attorney's fees should be awarded 
to the Kaseburgs to discourage such agency action and to allow recovery for the unjustified 
financial burden placed on the Kaseburgs to exercise and enjoy their valuable littoral rights. 
B. The Department's Arguments 
The Department's arguments can be summarized as follows: 
1. The existing and proposed pilings are a nonnavigational encroachment, and application 
219B was properly processed in accordance with Idaho Code § 58-1306. Substantial 
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evidence supports the denial of application 219B. The record of the case shows that the 
pilings at issue never had any navigational use. Long time residents established that the 
pilings have not been used for anything, much less navigation, for over fifty years. 
2. The Kaseburgs' existing encroachments do not establish the line of navigability because 
it was previously established by the Department. In regard to application 219C, the 
existing pilings are not navigational encroachments and a recently permitted dock set a 
precedent for Glengary Bay. 
Cumulative impacts of the application must also be considered. If every 
landowner received what the Kaseburgs have requested, the bay would be choked with 
long docks and everyone's navigation would be impaired. 
3. The Department has broad regulatory authority concerning encroachments involving 
navigable waters, and it recognized the littoral rights of the Kaseburgs in both 
applications 219B and 219C. The Department complied with its responsibility to 
evaluate encroachments in relation to the impact such may have on other owners and the 
public. 
4. The Department properly considered the public trust doctrine in regard to applications 
219B and 219C. 
5. The Kaseburgs are not entitled to a reconsideration with respect to application 219C. 
6. The Department is entitled to attorney's fees under Idaho Code § 12-117 for defending 
this appeal of the denials of applications 219B and 219C. 
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VI. ANALYSIS 
A. The Pilings are "Encroachments in Aid of Navigation." 
It appears uncontroverted that when the "Lake Protection Act" went into effect and 
Douglas C. McLean, the predecessor in interest of the Kaseburgs, submitted a "Notice of An 
Encroachment on a Navigable Lake or Navigable Stream," his Notice was accepted by the State 
of Idaho. This Notice, dated December 29, 1974, provided for the same pilings, a then existing 
dock, and a pipeline. According to the Notice, the encroachments were installed in 1933. The 
purpose listed was for "private swimming, and boat moorage area; and private water source." 
When the Kaseburgs were assigned the McLean encroachment permit, the Department's transfer 
document stated that the purpose was to "maintain" the existing encroachments. In addition, 
there is no dispute that the string of pilings and dolphins were used at one time in the 1930s. 
Regardless of the extent of use or nonuse, the fundamental question that drives the 
outcome of this appeal involves Idaho Code § 58-1302(h), which states unequivocally that 
"docks" and "pilings" are "encroachments in aid of navigation.,,2 As a matter of law, can the 
Department then make a factual determination that something is not what the statute says it is? 
More specifically, in this instance, through nonuse, can pilings in Lake Pend Oreille be 
2 Idaho Code § 1302(h) provides: 
"Encroachments in aid of navigation" means and includes docks, piers, floats, pilings, 
breakwaters, boat ramps, channels or basins, and other such aids to the navigability of the lake, on, 
in or above the beds or waters of a navigable lake. The term "encroachments in aid of navigation" 
may be used interchangeably herein with the term "navigational encroachments." 
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transmuted into "encroachments not in aid of navigation"? Applying principles of statutory 
interpretation, the answer is no, the pilings in question cannot be so transmuted. 
The flaw in the Department's analysis is that it viewed the issue of whether the pilings 
were to be characterized as "nonnavigational encroachments" or "navigational encroachments" 
as a factual question rather than as a "matter of law." The fact that the pilings are presently 
unused does not mean that they will remain unused. No legal authority is presented by the 
Department that pilings, by nonuse, cease to be navigational encroachments, as defined by 
statute.3 
Recently, in the case of Flying Elk Investment, LLC v. Cornwall, 149 Idaho 9, 232 P.3d 
330 (2010), the Idaho Supreme Court reiterated a long held basic legal principle: 
"The interpretation and application of a statute are pure questions of law over 
which this Court exercises free review." Callies v. O'Neal, 147 Idaho 841, 847, 
3 An attempt is made by the Department to justify its position by citing I.C. § 5S-1302(h) and IDAPA 
20.03.04.010.15. But, in each instance, the Department quotes a portion of the statute or regulation out of context 
and attempts to mislead the Court on appeal. The Department wrongly states that the statute provides that pilings 
"are navigational ... only when {sic/'aids to the navigability on the lake,'" and then goes on to proclaim that the 
IDAPA regulation provides that the only other way for pilings to be "navigational" is when pilings are "'used to 
support water craft and moorage' on the lake." (Respondent's Brief, p. IS). 
In fact, neither the applicable statute, I.e. § 5S-1302(h), nor IDAPA 20.03.04.010.15 says anything close to 
what the Department's counsel says each does. In I.C. § 5S-1302(h), the full sentence from which the Department's 
quoted phrase is wrenched states: 
"Encroachments in aid of navigation" means and includes docks, piers, floats, pilings, 
breakwaters, boat ramps, channels or basins, and other such aids to the navigability of the lake, on, 
in or above the beds or waters of a navigable lake. 
In IDAPA 20.03.04.010.15, the full sentence from which the Department's phrase is brutally extracted reads: 
Encroachments in Aid of Navigation. Includes docks, piers, jet ski and boat lifts, buoys, pilings, 
breakwaters, boat ramps, channels or basins, and other facilities used to support water craft and 
moorage on, in, or above the beds or waters of a navigable lake. 
In each instance, the quoted phrase, when placed in context, is simply a generic description of what could 
additionally be an encroachment in aid of navigation. 
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216 P.3d 130, 136 (2009). An unambiguous statute must be given its plain, usual, 
and ordinary meaning. Paolini v. Albertson's Inc., 143 Idaho 547, 549, 149 P.3d 
822, 824 (2006). 
232 P.3d at 336. 
With respect to the Kaseburgs' encroachment permit applications, the law is 
unambiguous: Because the pilings which are subject to this action are, by law, "navigational 
encroachments," the Department did not have the authority to reach a factual conclusion that 
they were "nonnavigational encroachments." 
The Department's characterization of the pilings as "nonnavigational encroachments" 
results in a conclusion that the agency's actions and findings are in violation of applicable 
statutes and/or are arbitrary and an abuse of discretion. Additionally, under the law, the 
Department did not have the authority to conclude that the characterization of whether the pilings 
were navigational or nonnavigational was a factual question rather than a matter of law. 
Obviously, requiring an additional filing fee, applying the incorrect standard, and concluding that 
the pilings are not what the legislature defined them to be affected the substantial rights of the 
Kaseburgs. 
Consequently, the Department's denials of the two encroachment permits are set aside 
and this matter is remanded to the Department to determine the line of navigability and to 
consider the Kaseburgs' littoral rights in conjunction with the legislature's definition that the 
pilings at issue are "encroachments in aid of navigation." 
In making a determination on remand, the Department should also be mindful of the 
littoral rights of neighbors and should not allow the location of "a dock in a manner that infringes 
AMENDED DECISION ON APPEAL - 17 -
upon an adjacent landowner's littoral rights." Brett v. Eleventh Street Dockowner 's Association, 
Inc., 141 Idaho 517,521, 112 P.3d 805, 809 (2005) (citation omitted). 
In determining the "line of navigability," as defined by Idaho Code § 58-1302(g), such 
line exists "waterward of the low watermark established by the length of legally permitted 
encroachments, water depths waterward of the low watermark, and by other relevant criteria .... " 
The Kaseburgs' rights to have access are not limited to access only when Lake Pend Oreille is at 
"full pool level" at the artificial high water mark. Historically, and presently, the lake is used on 
a year round basis for navigation. The "line of navigability" must be based on access to the lake 
from the low watermark pursuant to the statute. 
B. Attorney's Fees on Appeal 
The Kaseburgs request an award of attorney's fees pursuant to Idaho Code § 12-117. In 
this case, the Kaseburgs do have a valuable littoral right which is protected by due process. 
The Idaho Supreme Court explained the application of Idaho Code § 12-117 in In re 
Estate of Kaminsky, 141 Idaho 436, 111 P.3d 121 (2005), as follows: 
Idaho Code § 12-117 is not a discretionary statute. It provides that the court shall 
award attorney fees upon a finding that the state agency did not act with a 
reasonable basis in fact or law. Idaho Dept. of Law Enforcement v. Kluss, 125 
Idaho 682, 685, 873 P.2d 1336, 1339 (1994). The policy behind I.C. § 12-117 is: 
"1) to serve as a deterrent to groundless or arbitrary agency action; and 2) to 
provide a remedy for persons who have borne unfair and unjustified financial 
burdens defending against groundless charges or attempting to correct mistakes 
agencies never should ha[ve] made." Id, (quoting Bogner v. State Dep't of 
Revenue & Taxation, 107 Idaho 854, 859, 693 P.2d 1056, 1061 (1984)). 
Id at 439-440, 111 P.3dat 124-125. 
AMENDED DECISION ON APPEAL - 18 - i37 
Accord, Ater v. Idaho Bureau of Occupational Licenses, 144 Idaho 281, 160 P.3d 438 (2007) 
(The court held that where an agency has no authority to take a particular action, it acts "without 
a reasonable basis in fact or law.") 
Appeals from agency action to the district court are governed by I.R.c.P. 84. Attorney's 
fee statutes, such as Idaho Code § 12-117, are applicable on appeal to the district court. The 
procedure for determining the amount of such fees is governed by Idaho Appellate Rules 35 and 
41. I.R.C.P.84(r). 
The Department did not recogmze the Kaseburgs littoral rights as they related to 
accessibility to Lake Pend Oreille at low water and did not apply the statutory definition of the 
"line of navigability." The Department also ignored the statutory definition that pilings are by 
law "encroachments in aid of navigation" and demanded an additional filing fee when there was 
no legal basis to do so. Further, there are no grounds to interpret the applicable statutes in a 
manner so as to conclude that the pilings would fit under the definition of Idaho Code § 58-
1302(i) as being "nonnavigational encroachments." 
Because there is no basis in law or fact for the Department's conclusions, attorney's fees 
are awarded to the Kaseburgs to discourage the state from acting in such a fashion in the future 
and to allow recovery for the unjustified financial burden placed on the Kaseburgs. 
VII. CONCLUSION 
The denials of the Kaseburgs' application 219B for replacement of the existing permitted 
encroachments and application 219C for a moveable dock and buoy are set aside, and the matters 
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are remanded to the Department for further proceedings in accordance with this decision. The 
Kaseburgs are entitled to an award of reasonable attorney's fees and costs incurred in this appeal. 
DATED this L2~ofNovember, 2010. 
AMENDED DECISION ON APPEAL - 20 -
Steve Yerby 
District Judge 
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STATE OF IDAHO 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER 
PETER KASEBURG and SHELAGH ) 
KASEBURG, KASEBURG FAMILY ) Case No. CV-2010-0190 
TRUST, ) 
) MEMORANDUM OF COSTS AND 
Peti tioners , ) ATTORNEY FEES 
) 
v . ) IRCP 84 (r) 
) 
STATE OF IDAHO, BOARD OF LAND ) IAR 40 and 41 
COMMISSIONERS, DEPARTMENT OF ) 
LANDS, Application Nos. ERL-96- ) 
S-219B and ERL-96-S-291C, ) 
) 
Respondents. ) 
) 
STATE OF IDAHO ) 
ss. 
COUNTY OF BONNER ) 
COMES NOW the Petitioners, PETER KASEBURG and SHELAGH 
KASEBURG, KASEBURG FAMILY TRUST, by and through counsel, JOHN A. 
FINNEY of Finney Finney & Finney, P.A., and pursuant to Idaho 
Rule of Civil Procedure 84(r) and Idaho Appellate Rules 40 and 
41, hereby submit this memorandum of costs and attorney fees to 
MEMORANDUM OF COSTS AND ATTORNEY FEES - 1 141 
be determined as awarded to the Petitioners on appeal. To the 
best of my knowledge and belief, the following items are correct 
and in compliance with the Idaho Rule of Civil Procedure and the 
Idaho Appellate Rules: 
11/25/08 Rec & Rev e-mail and attachment from Peter 
12/04/08 Rec & Rev E-mails and attachment from Peter; T/C 
Peter 
12/08/08 Ree & Rev letter and enclosures from Peter 
12/12/08 T/C Peter 
01/06/09 T/C msg Jim Brady @ Idaho Department of Lands 
01/07/09 T/C Jim Brady 
01/09/09 Ree & Rev e-mail from Peter 
01/13/09 T/C Peter 
01/14/09 Ree & Rev e-mail and attachment from Peter 
01/15/09 Ree & Rev e-mail from Peter 
01/26/09 T/C Peter 
01/30/09 E-mail to Jim Brady 
02/02/09 Ree & Rev e-mails from Jim Brady; Ree & Rev e-
mail from Peter; E-mail to Jim Brady 
02/03/09 To IDL offices; Meeting with Jim Brady 
02/09/09 Ree & Rev e-mail from Peter; E-mail to Peter 
02/17/09 Ree & Rev e-mail from Jim Brady 
02/18/09 Ree & Rev e-mail from Peter; E-mail to Jim Brady; 
Ree & Rev e-mail from Jim Brady 
02/19/09 Ree & Rev email from Peter 
03/03/09 Ree & Rev email from Jim Brady; Email to Peter 
03/09/09 TC Peter 
05/07/09 TC Peter; Ree & Rev email from Peter 
05/15/09 Ree & Rev email from Peter; TC Peter; Email to 
Peter 
05/18/09 Ree & Rev email from Peter 
OS/20/09 Ree & Rev email from Peter 
OS/21/09 TC Peter 
06/19/09 Ree & Rev fax from Peter; Ree & Rev email from 
Peter 
06/29/09 TC Peter 
06/30/09 Ree & Rev email from Peter 
07/01/09 Ree & Rev email from Jim Brady 
07/09/09 Ree & Rev email from Jim Brady; TC msg Jim Brady 
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0.250 
0.500 
0.375 
0.250 
N/C 
0.250 
0.125 
0.250 
0.250 
0.125 
0.125 
0.125 
0.375 
0.500 
0.125 
0.125 
0.250 
N/C 
0.375 
0.125 
0.250 
0.500 
0.125 
0.125 
0.125 
0.250 
0.125 
0.125 
0.125 
0.125 
07/10/09 
07/13/09 
07/14/09 
07/15/09 
07/16/09 
07/23/09 
07/27/09 
08/03/09 
08/17/09 
08/19/09 
08/27/09 
09/14/09 
09/17/09 
09/18/09 
09/23/09 
09/24/09 
09/25/09 
10/09/09 
10/21/09 
01/13/10 
01/14/10 
01/21/10 
01/22/10 
01/25/10 
02/01/10 
02/03/10 
02/04/10 
02/05/10 
02/08/10 
02/09/10 
02/18/10 
02/19/10 
02/25/10 
Rec & Rev email from Jim Brady 
TC msg Peter 
TC Peter; Email to Jim Brady 
Rec & Rev email from Jim Brady; Email to Jim 
Brady 
Rec & Rev email from Jim Brady; TC Peter; Email 
to Jim Brady 
Email to Peter; Rec & Rev email from Jim Brady 
Rec & Rev email from Peter 
Rec & Rev email from Peter 
OC Peter; Preparation; IDL Reconsideration 
Hearing 
Rec & Rev email from Jim Brady 
Rec & Rev email from Peter; TC Peter 
TC Peter 
Rec & Rev documents from Peter 
Rec & Rev emails from Peter 
TC Peter; Review File; Research; Rec & Rev Email 
from Peter; Email to Peter 
Rec & Rev emails from Peter; Email to Peter; TCs 
Sheriff Wheeler; TC Cary Kelly @ Sheriff's office 
TC Cary Kelly @ Sheriff's office 
OC Cary Kelly from Sheriff's office 
Review legal notice 
TC Peter; Rec & Rev Final Order from Idaho 
Department of Lands 
Email to Jim Brady; Email to Peter; Rec & Rev 
email from Jim Brady; Rec & Rev letter from Idaho 
Department of Lands 
Rec & Rev letters from Idaho Department of Lands 
Research; E-mail to Peter 
T/C Peter 
Drafting; E-mail to Peter; Fax to Jim Brady 
Rec & Rev e-mail from Atty Schuster; T/C msg 
Peter; Fax to Atty Schuster 
T/C Peter 
Rec & Rev fax from Peter; File and serve Petition 
for Judicial Review 
Rec Peter signature 
Rec & Rev e-mail from Peter 
Rec & Rev e-mail from Peter 
Rec & Rev fax from Atty Schuster 
T/C Peter; Letter to Atty Schuster 
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0.125 
N/C 
0.250 
0.250 
0.375 
0.250 
0.125 
0.125 
1.875 
0.125 
0.250 
0.125 
0.125 
0.250 
0.750 
0.500 
0.250 
0.250 
0.125 
0.250 
0.375 
0.375 
0.250 
0.250 
1.500 
0.625 
0.125 
0.250 
N/C 
0.125 
0.125 
0.125 
0.750 
03/04/10 Rec & Rev fax from Atty Schuster 
03/05/10 Rec & Rev letter from Atty Schuster and Notice of 
Lodging of Transcripts and Record on Appeal with 
the Agency, Certificate of Record on Appeal (2 
each) 
03/23/10 Review 
03/25/10 Fax to Atty Schuster 
03/29/10 
04/12/10 
04/22/10 
05/01/10 
05/03/10 
05/04/10 
05/05/10 
05/06/10 
05/10/10 
06/03/10 
06/11/10 
06/14/10 
06/22/10 
06/24/10 
06/29/10 
07/16/10 
07/27/10 
07/29/10 
09/30/10 
10/06/10 
10/25/10 
11/22/10 
11/23/10 
11/24/10 
11/29/10 
Rec & Rev e-mail and attachment from Peter; Rec & 
Rev faxes from Atty Schuster; T/C Atty Schuster's 
office; File Stipulation To Scheduling 
T/C Peter 
Rec & Rev e-mail and attachment from Peter 
Drafting 
Drafting 
Drafting 
Drafting 
Drafting; E-mail to Atty Schuster; File 
Petitioners' Brief 
Letter to Peter 
Rec fax from Atty Schuster with Respondent's 
Brief 
Review Brief; Letter to Peter Kaseburg with 
Respondent Brief 
TC Peter Kaseburg 
Rec & Rev email from Peter 
Prepare and file Petitioners' Reply Brief; Letter 
to cl.ient 
Rec & Rev email from Peter 
Rec & Rev email from Peter; Email to Peter 
Rec & Rev Notice of Hearing 
Ltr to Peter 
Rec & Rev email from Peter; TC Peter 
Preparation for oral argument; OC Peter; Oral. 
Argument 
Research 
Rec & Rev email from Peter; Email to Peter 
Rec & Rev Decision on Appeal.; TC msg Peter; Email. 
to Peter 
Rec & Rev email. from Peter; Drafting of 
Memorandum of Costs and Attorney Fees 
File Memo of Costs & Atty Fees 
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0.250 
1.125 
0.750 
0.125 
0.500 
0.125 
0.250 
5.000 
3.000 
3.500 
0.500 
4.250 
0.125 
N/C 
0.750 
0.125 
0.250 
2.000 
0.125 
0.125 
0.125 
0.125 
0.250 
2.500 
0.250 
0.125 
0.625 
0.375 
0.625 
45.500 
45.5 hours @ $200.00 per hour 
Costs 
Excess IDL Filing Fee March 2009 
($1,075.00 - $250.00) 
Excess IDL Filing Fee November 2009 
($1,075.00 - $250.00) 
Filing Fee Judicial Review 
Transcripts/Administrative Record 
Briefs (36 pgs x $6.00) 
$9,100.00 
825.00 
825.00 
$88.00 
$65.60 
$216.00 
Total Amount Due $11,119.60 
ATTORNEY'S AFFIDAVIT 
As part of this memorandum of costs and attorney fees 
pursuant to IAR 41, Petitioner's attorney continues and states 
under oath the basis and method of the computation of the 
attorney fees sought. The time and labor involved in this 
action are itemized in this memorandum. The sum of $200.00 per 
hour for the attorney fees is a reasonable rate and is at or 
below the prevailing rate for attorney fees in matters of like 
work. The attorney fees claimed are reasonable and just. 
Petitioners were determined to be entitled to attorney fees 
pursuant to Idaho Code § 12-117. 
DATED this Z i day of November, 2010. 
~·r~< 
J) HN A. FINNEY ~
Attorney at Law 
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SUBSCRIBED AND SWORN TO before me this ~ day of 
November, 2010. 
No a Public-State of Idaho 
Residing at:~Jer:: 
My Commission ........ e .... xp:;...w.: .... i;&.,r-e-s-:-J,..,+---,{Z"""---e""7 
CERTIFICATE OF SERVICE 
I hereby certify that a true and correct copy of the 
foreqoin~as served by deposit in U.S. Mail, postage prepaid, 
this c2J day of November, 2010, and was addressed to: 
Steven J. Schuster 
Deputy Attorney General 
Idaho Department of Lands 
P.O. Box 83720 
Boise, Idaho 83720 
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The Honorable Steve Verby 
Bonner County Courthouse 
(Via Hand Delivery) 
rILE No.416 12/07 '10 10:00 rD:LANDS UNIT - AG'S OFFICE FAX:2083342297 
LAWRENCEG. WASDEN 
Attorney General 
State of Idaho 
CLIVE J. STRONG 
Deputy Attorney General 
Chief, Natural Resources Division 
STEVEN J. SCHUSTER 
Deputy Attorney General 
Idaho Depanment of Lands 
POBox 83720 
300 North 6'dt Street, Suite 103 
Boise, 10 83720-0050 
Tele: (208) 334-0200 
FAX: (208) 334-2297 
ISB# 3453 
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HA - SCOTT 
CLER RleT COURT 
Attorneys for Respondents State of Idaho, Board of Land Commissioners 
and Department of Lands 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF BONNER 
PETER KASEBURG and SHELAGH KASEBURG, ) 
KASEBURG FAMILY TRUST, ) Case No. CV-10IO-Ol90 
) 
Petitioners, ) 
PAGE 3 
~ ) 
) 
PETITION FOR REHEARING 
(I.A.1t 42(a» 
STATE OF IDAHO. BOARD OF LAND ) 
COMMISSIONERS, DEPARTMENT OF LANDS, ) 
Application Nos. ERL-96-S-2198 and ERL-96-S-291C ) 
) 
Respondents. ) 
-------------------------------) 
Pursuant to I.R.C.P. 84(r) and l.A.R. 42(a), Respondents State of Idaho, the State Board 
of Land Commissioners. and lh~ Idaho Department of Lands ("IDL") (collectively "State"). by 
and through their attorneys of record, hereby submit this Petition/or Rehearing of this Coun's 
November 19.2010, Decision on Appea/. 
MOTION FOR RECONSIDERATION. Page I of2 
~ILE No.416 12/07 '10 10:00 ID:LANDS UNIT - AG'S OFFICE FAX:2083342297 PAGE 4 
Pursuant to I.A.R. 42(b), the State will file a memorandum in support of the instant 
Petition/or Rehearing within fourteen (14) days afthe date afthis filing. 
DA TED this 7th day of December. 2010. 
CERTIFICATE OF MAILING 
I hereby certify that on this 7th day of December. I caused to be served a true and correct 
copy of the foregoing by the method indicated below. and addressed to the following: 
John A. Finney 
Finney Finney & Finney. P.A. 
120 East Lake Street, Suite 317 
Sandpoint, Idaho 83864 
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_u.S. MAIL 
_HAND DELIVERED 
-tr0VERNIGHT MAIL 
A-TELECOPY (FAX) 
SlATE Of \O;\H~ (' UtHY OF BO~NER ~ 
.-,0 IU"I('\ f, \ n\S1RIC \ f IRS1, '--,'~ /''- "-
LAWRENCE G. WASDEN 
Attorney General 
State of Idaho 20iO DEC -q A \0: 28 
CLIVE J. STRONG 
Deputy Attorney General 
Chief, Natural Resources Division 
STEVEN J. SCHUSTER 
Deputy Attorney General 
Idaho Department of Lands 
PO Box 83720 
300 North 6th Street, Suite 103 
Boise, ID 83720-0050 
Tele: (208) 334-0200 
FAX: (208) 334-2297 
ISB# 3453 
Attorneys for Respondents State of Idaho, Board of Land Commissioners 
and Department of Lands 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF BONNER 
PETER KASEBURG and SHELAGH KASEBURG, 
KASEBURG FAMILY TRUST, 
Petitioners, 
v. 
) 
) 
) 
) 
) 
) 
ST ATE OF IDAHO, BOARD OF LAND ) 
COMMISSIONERS, DEPARTMENT OF LANDS, ) 
Application Nos. ERL-96-S-219B and ERL-96-S-291C ) 
Respondents. 
) 
) 
-----------------------------------) 
Case No. CV-2010-0190 
OBJECTION 
TO MEMORANDUM 
OF COSTS (I.A.R. 40(d» 
Respondents, the State of Idaho, the State Board of Land Commissioners, and the Idaho 
Department of Lands ("IDL") (collectively "State"), by and through their attorneys of record, 
hereby object and submit this Objection to Memorandum o/Costs (l.A.R, 40(d) to the Court's 
award of attorney fees and costs to Petitioners Kaseburgs for the reasons set forth following. 
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On or about November 29, 2010, Petitioners Kaseburgs filed a Memorandum of Costs 
and Attorney Fees based upon I.R.C.P. 84(r) and I.A.R. 40 and 41. The Kaseburg's 
Memorandum was filed in response to this Court's award of attorney fees and costs to Kaseburgs 
pursuant to Idaho Code § 12-117 in its Decision on Appeal at 13, 18-19. Opposing parties are 
entitled to object to a memorandum of costs. I.A.R. 40( d). 
The instant action was filed by Kaseburgs as a petition for judicial review pursuant to 
Idaho Code §§58-1305, 1306, Idaho Code §§67-5270 through 5279, and I.R.C.P. 84. Petition 
for Judicial Review at 2, 13. 
The State asserts that, based upon recent Idaho Supreme Court decisions, Idaho Code 
§ 12-117 does not authorize this Court to award attorney fees on a Petition for Judicial Review 
such as the case at hand. 
Idaho Code § 12-117(1) states: 
Unless otherwise provided by statute, in any administrative 
proceeding or civil judicial proceeding involving as adverse parties a 
state agency or political subdivision and a person, the state agency or 
political subdivision or the court, as the case may be, shall award the 
prevailing party reasonable attorney's fees, witness fees and other 
reasonable expenses, if it finds that the nonprevailing party acted without 
a reasonable basis in fact or law. 
The Idaho Supreme Court has recently held that a district court does not have the 
authority to award attorney fees pursuant to Idaho Code § 12-117(1) in a petition for judicial 
review from an agency action. In Smith v. Washington County, 2010 Opinion No. 105 (October 
6,2010), the Supreme Court discussed the history oflegislative changes to Idaho Code §12-
117(1) and its own case law on the subject, and concluded at 4-5 as follows: 
Thus, as amended, I.C. § 12-117(1) does not allow a court to award 
attorney fees in an appeal from an administrative decision. First, to be an 
"administrative proceeding," this action would have to be before an agency. 
This case was originally styled as an application for a writ of mandate, which 
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the district court correctly treated as a petition for judicial review. Even if 
this were an administrative proceeding, the amendment [to Idaho Code 
§ 12-117(1)] does not allow courts to award attorney fees anyway. It empowers 
only ''the state agency or political subdivision, or the court, as the case may be," 
to award the fees. As described above, no mechanism exists for courts to 
intervene in administrative proceedings to award attorney fees. By using the 
phrase "as the case may be," the Legislature indicated that only the relevant 
adjudicative body - the agency in an administrative proceeding or the court in 
a judicial proceeding - may award the attorney fees. 
This action is also not a "civil judicial proceeding." A civil action 
must be "commenced by the filing ofa complaint with the court." I.R.C.P. 
3(a)(1). Since this is a petition for judicial review, a proceeding that does 
not commence with a complaint filed in court, the courts cannot award fees. 
As Chief Justice Eismann recently noted, "[a] civil judicial proceeding would 
be a civil lawsuit filed in court, and an administrative judicial proceeding 
would be the appeal of an administrative proceeding to a court." 
(Citations, footnotes omitted.) More recently, in Laughy v. Idaho Transportation Department, 
2010 Opinion No. 110 at 15 (November 1,2010), an appeal ofan agency action pursuant to the 
Idaho APA, the Idaho Supreme Court followed its holding in Smith v. Washington County, and 
held that "[n]either party can collect fees under § 12-117(1)." 
Thus, these recent decisions of the Idaho Supreme Court establish that the Court in the 
case at hand does not have the authority to award attorney fees pursuant to Idaho Code § 12-117 
in the instant petition for judicial review. 
Similarly, Kaseburgs are not entitled to costs pursuant to I.A.R. 40 because the case at 
hand is not a "civil action." Smith v. Washington County, 2010 Opinion No. 105 at 6. 
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The State also asserts that its argument and administrative actions in the matter at hand 
are not frivolous or without basis in fact or law. The State will brief this issue further in its 
memorandum in support of its Petition for Rehearing. 
DATED this 8th day of December, 2010. 
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Attorneys for Respondents State of Idaho, Board of Land Commissioners 
and Department of Lands 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF BONNER 
PETER KASEBURG and SHELAGH KASEBURG, 
KASEBURG FAMILY TRUST, 
Petitioners, 
v. 
) 
) 
) 
) 
) 
) 
STATE OF IDAHO, BOARD OF LAND ) 
COMMISSIONERS, DEPARTMENT OF LANDS, ) 
Application Nos. ERL-96-S-219B and ERL-96-S-291C ) 
Respondents. 
) 
) 
) 
Case No. CV-2010-0190 
MEMORANDUM IN SUPPORT 
OF PETITION FOR 
REHEARING 
(I.A.R. 42(b» 
Respondents State of Idaho, the State Board of Land Commissioners, and the Idaho 
Department of Lands ("IDL") (collectively "State"), by and through their attorneys of record, 
hereby submit this Memorandum in Support of Petition for Rehearing of this Court's November 
19, 2010, Decision on Appeal. 
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SUMMARY OF ARGUMENT ON REHEARING 
Statutory analysis requires this Court to consider the definition of the word "piling" as set 
forth in IDL Lake Protection Act Rules, Rule 010.27. Applying this definition to the facts of the 
matter at hand shows that most of the subject wooden posts in Lake Pend Oreille are not "piling" 
because they do not support any structure, and the Record shows that they are nonnavigational. 
Even if the wood posts meet the definition of "piling," this definition is ambiguous and 
requires IDL to read all portions of the LPA in pari materia and to make a factual determination 
as to the use of the wood posts. 
The State has a fiduciary duty to manage submerged navigable lands for the benefit ofthe 
public in accordance with the Public Trust Doctrine. The State's trust responsibilities, as 
articulated by the Idaho Supreme Court, require it to consider the function of the wood posts on 
State-owned lakebed in balancing the littoral rights ofKaseburgs with the public interest in 
public trust uses, including navigation. 
The subject wood posts do not establish the line of navigability in Glengary Bay. The 
State has already determined the line of navigability in this part of the lake, and the Kaseburgs 
have littoral rights at other points on their property that could be used to access deep water in a 
manner that would have less impact on navigation. 
PROCEDURAL BACKGROUND 
The case at hand was filed as a Petition/or Judicial Review on or about February 5,2010. 
The Petition was styled as an appeal of a decision by the State of Idaho, Land Board and IDL, 
which denied two dock application by Peter Kaseburg et al. This Court filed its Decision on 
Appeal in this matter on November 19,2010. The State filed a Petition/or Rehearing of the 
MEMORANDUM IN SUPPORT OF PETITION FOR REHEARING - Page 2 of 14 
-' ~' t1 1.;)"11: 
Court's Decision on Appeal by facsimile transmission on December 7,2010. The instant 
Memorandum in Support of Petition for Rehearing is filed in accordance with I.A.R. 42(b). 
ARGUMENT 
I. The Court's Decision on Appeal. 
The key issue according to this Court's Decision is the characterization of the piling as 
"navigational" rather than "non-navigational," as asserted by IDL. The issue in the case is 
framed by the Court at page 15 of the Decision: 
Regardless of the extent of use or nonuse, the fundamental question 
that drives the outcome ofthis appeal involves Idaho Code § 58-l302(h), 
which states unequivocally that "docks" and "pilings" are 
"encroachments in aid of navigation." As a matter of law, can the 
Department then make a factual determination that something is not what 
the statute says it is? More specifically, in this instance, through nonuse, 
can pilings in Lake Pend Oreille be transmuted into "encroachments not 
in aid of navigation"? Applying principles of statutory interpretation, the 
answer is no, the pilings in question cannot be so transmuted. 
The flaw in the Department's analysis is that it viewed the issue of 
whether the pilings were to be characterized as "non-navigational 
encroachments" or "navigational encroachments" as a factual question 
rather than as a "matter of law." The fact that the piling are presently 
unused does not mean that they will remain unused. No legal authority 
is presented by the Department that pilings, by nonuse, cease to be 
navigational encroachments as defined by statute. 
(Footnotes omitted.) With respect to characterization of the piling, the Court observed that 
"[t]hese same encroachments, when previously owned by Douglas C. McLean, were recognized 
as 'encroachments in aid of navigation.' The piling and dolphins were placed where they existed 
in order to dock a boat house." Decision at 1 O. 
In response to the factual finding and legal conclusions set forth by the Court, the following 
factual clarification and additional legal argument is respectfully submitted by the State. 
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II. The McLean Notice Of Encroachment In 1974 Did Not Identify Any 
Navigational Use Of The Piling; There Is No Evidence That The Piling Have 
Ever Been Used For Navigational Purposes. 
The State is mindful that this Court has held that as a matter oflaw, the State cannot consider 
the facts concerning the actual use of the subject "piling" because "piling" if defined as 
"navigational" by Idaho Code §58-1302(h). In order to explain its argument more cogently, 
however, it is important to clarify a few pertinent facts. 
The first factual point concerns the characterization of the "Notice of an Encroachment on a 
Navigable Lake or Navigational Stream" submitted by Douglas McLean on December 29, 1974. 
219B Record, pp. 85-88. This Court concluded that IDL had recognized the piling as 
encroachments in aid of navigation. Decision at 10. IDL does not believe that this is an accurate 
statement. The purpose of Mr. McLeans encroachment at that time was described as "private 
swimming & boat moorage area; & private water source." !d., p. 87. The navigational portion 
includes the 7' X 30' "dock" shown on the drawing. ld. The water line was buried for some 
distance out into the lake and then was suspended into the water from one of the piling. ld. It 
appears that it is the dock identified that is identified for boat moorage. If anything, the "piling" 
were used as a swimming area, which is also identified as a use of the encroachments. 219B 
Record, p. 60. 
Second, the Record shows that the "piling" were never been used for any navigational 
purpose. Mark Nelson's family owned what is now the Trulock Marina between 1925 and 1944. 
219B Record, p. 59. As explained by Mr. Nelson in his comments to IDL, the piling were 
installed in 1933 by the McLean family and "[t]hey had a float house that was moored at my 
great grandparents. The house was disassembled except for the living room section, which was 
moored for a time at the piling now in question." ld. In other words, the "float house" that was 
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originally there was not moored at the subject "piling," but was moored at what is now the 
Trulock Marina. It was later disassembled, and only the living room section was moored "for a 
time" at the "piling." See also 219B Record, pp. 114-117 (discussing how the float house was 
originally moored where the marina is now located; the only thing moored at the subject "piling" 
was a section of that float home). 
A "floating home" or "float home" is defined as "a structure that is designed and built to 
be used, or is modified to be used, as a stationary waterborne residential dwelling and is not self-
propelled."\ Such a structure is defined as "non-navigational.,,2 There is no evidence in the 
record that the subject "float house" described by Mr. Nelson was self propelled when it was 
moored at the Marina. Even if the "float home" was navigational, i.e. was self-propelled, this 
structure was "disassembled" before what was left of it was moored on the subject wood posts. 
III. The Wooden Posts At Issue In The Case At Hand Are Not "Piling" As Defined 
In The LPA Rules And Are Nonnavigational. 
This Court held that the "piling" at issue are defined as "navigational" because these facilities 
are listed in Idaho Code §58-1302(h) as such. What has been overlooked, however, is the 
definition of "piling" set forth in Rule 010.27 of the LPA Rules, and the canon of statutory 
construction that statutes should be read in pari materia. 
As a matter of statutory interpretation, a court must begin with the literal words of the 
statute.3 "Piling" is defined in LPA Rule 010.27 as "[a] metal, concrete, plastic or wood post 
that is placed into the lakebed and used to secure floating docks and other structures." In other 
words, for the subject wood posts to be "piling," they must be (1) a post made of some material, 
1 LPA Rule 010.17, IDAPA 20.03.04.010.17. 
2 LPA Rule 010.16, IDAPA 20.03.04.010.16. 
3 City o/Sandpoint v. Sandpoint Independent Highway District, 139 Idaho 65, 69, 72 P.3d 904,909 (2003). 
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and (2) be used to secure floating docks or other structures. 4 IDL must make a factual 
determination as to the function of the wood posts to see if they satisfy the definition. 
Additionally, "statutes relating to the same subject matter, or statutes in pari materia, to be 
construed together to effect legislative intent.,,5 In the case at hand, the definition of "piling" is 
neutral and ambiguous as to its use in navigation, or not, and it should be read in the context of 
other pertinent statutes. A "nonnavigational encroachment" is defined "all other encroachments 
on, in or above the beds or waters of a navigational lake, including landfills or other structures 
not constructed primarily for use in aid of the navigability of the lake.,,6 The subject wood posts 
meet the definition of nonnavigational. Thus, considered in pari materia, the listing of "piling" 
in Idaho Code §58-1302(h) appears illustrative rather than definitional because a piling can also 
meet the definition of a nonnavigational encroachment, depending upon its use. The State 
cannot reconcile these statutes without considering the function of the wood posts. 7 
The Record shows that one wood post had been used at one time to suspend a waterline, and 
one or more of the posts were used in the 1930's to moor part of a disassembled float home. It 
thus appears that all but a few of the wood posts that have been referred to as "piling" are not 
"piling" as defined in the LP A Rules. Furthermore, whichever "piling" were used for the 
waterline and the disassembled float home, they were not used for a navigational purpose. 8 
4 The pertinent dictionary defmition of "piling" is similar to the LP A Rule defmition: "a heavy beam or post driven 
vertically into the bed of a river, soft ground, etc. to support the foundations of a superstructure." The New Oxford 
American Dictionary (2001). The key point is that a "pile" is used to secure another structure. 
S Danti v. Danti, 146 Idaho 929,938,204 P.3d 1140, 1149 (2009), quoting Paolini v. Albertson's Inc., 143 Idaho 
547,549, 149 P.3d 822,824 (2006) (Court directed that Idaho Code §32-1007 be interpreted in pari material with 
Idaho Code §32-717). 
6 Idaho Code §58-1302(i). 
7 Cf DuPont v. Idaho State Board of Land Com 'rs, 134 Idaho 618, 624-625, 7 P.3d 1095, 1101-02 (2000) (State 
entitled to consider facts related to encroachment use in order to apply standards in the LPA). 
8 A "floating home" or "float home" is considered to be a nonnavigational encroachment. Rule 010.16, IDAPA 
20.03.04.010.16. 
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Finally, this Court should not interpret a statute in a manner that leads to an absurd result. 9 If 
the use of the word "piling" in Idaho Code §58-1302(h) means that "piling" must be considered 
navigational regardless oftheir actual use, then piling supporting traditionally nonnavigational 
facilities would become "navigational." For example, a structure over a lake such as a bridge is 
considered nonnavigational. lO Given the Court's analysis, the wood posts or "piling" supporting 
Highway 95 across Lake Pend Oreille, and the parallel BNSF railroad bridge, would be 
considered "navigational" despite the fact that they do not support navigation. The State asserts 
that the Idaho Legislature did not intend such nonnavigational uses to be considered 
navigational. Similarly, if a party wants to place a private heliport on piling in a lake, wood 
posts used to support the structure would be deemed "navigational." The term "piling" in Idaho 
Code §58-1302(h) should be read as modified by the phrase "and other such aids to the 
navigability of the lake." 
As discussed following, the State's interpretation is consistent with guidelines set forth by 
the Idaho Supreme Court concerning permitting of lake encroachments and the Public Trust 
Doctrine. 
IV. Interpretation Of The Statutes In Question In The Context Of The Public Trust 
Doctrine Supports IDL's Reasonable Conclusion That The Wood "Piling" Are 
Nonnavigational. 
In its Decision on Appeal at 12, this Court found that IDL misapplied the Public Trust 
Doctrine and public trust values when it applied Idaho Code §58-1306. The Court then recited 
IDL's decision documents and Rule 030.02, and stated: "Idaho Code §58-1203(3) and (4) 
provide that encroachment permits are to be issued pursuant to Idaho Code §58-1301 et seq., and 
not by some limitation based upon the public trust doctrine of public trust values." Id. 
9 State ex rei Wasden v. Maybee, 148 Idaho 520, 528, 224 P.3d 1109,1117 (2010), quoting In re Daniel W, 145 
Idaho 677, 680, 183 P.3d 765, 768 (2008). 
10 Idaho Code §58-1302(i); LPA Rule 010.16, IDAPA 20.03.04.010.16. 
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It is not clear to the State how this portion of the Court's opinion bears on IDL's actions. To 
the extent that the Court disapproves of LPA Rule 030.02, it does not appear that any action to 
invalidate that Rule is before the Court. As the State noted at page 25 of its Respondent State of 
Idaho's Brief, the validity of Rule 030.02 was not raised before the agency and cannot be raised 
on appeal. 
The State asserts that Idaho Code §58-1203(3) and (4) and the Public Trust Doctrine do not 
conflict and are cumulative authorities in the matter at hand. Idaho Code title 58, chapter 12, 
was enacted to addresses the Legislature's concerns that the Public Trust Doctrine might impact 
water rights or timber harvest. I I It now restricts the Public Trust Doctrine to its traditional uses 
as set forth in Idaho Code §58-1203(1). Idaho Code §58-1203(3) simply establishes that Idaho 
Code title 58, chapter 12 is not intended to restrict the State's ability to alienate or encumber the 
beds of navigable waters and does not apply in the matter at hand. Subsection (4) states that title 
58, chapter 12 is not intended to repeal, limit of otherwise alter statutory or constitutional 
prOVIsIon. 
The case at hand fits squarely within the ambit of the traditional use ofthe Public Trust 
Doctrine because it involves State-owned sovereign lands below the natural or ordinary high 
water mark - the wood "piling" were placed on the lake bed before the Albeni Falls Dam. In 
addition to the LPA, the State has a fiduciary duty under the Public Trust Doctrine to balance the 
littoral rights of an owner with the public rights to navigational, commercial and fishery use of 
Lake Pend Oreille. 
11 Kearney, James M., Recent Statute Closing the Floodgates? Idaho's Statutory Limitation on the Public Trust 
Doctrine, 34 Idaho L. Rev. 91, 93-97 (1997). 
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The State, in its Respondent's Brief at 25-28, outlined the contours of the Public Trust 
Doctrine as set forth by the Idaho Supreme Court. 12 There are two aspects of the Idaho Supreme 
Court's articulation of the Public Trust Doctrine that bear on the case at hand. 
First, the KEA Court noted that "mere compliance by these bodies [such as the State] with 
their legislative authority is not sufficient to determine if their actions comport with the 
requirements of the public trust doctrine. The public trust doctrine at all times forms the outer 
boundaries of permissible government action with respect to public trust resources." KEA, 105 
Idaho at 632,671 P.2d at 1095.13 In the case at hand, the State asserts that this direction supports 
the State's assertion that it has a duty, as a prudent trustee, to make a factual investigation as to 
whether the wood posts at issue are "piling," and ifthey are, whether they are navigational. The 
wood posts encumber land held in trust for the benefit of the people of the State. The trustee of 
the trust should examine the facts of use to fulfill its fiduciary duty in protecting the trust corpus 
for the beneficiaries. 
Second, any grant of use of Public Trust property remains subject to the Public Trust. As the 
Idaho Supreme Court stated, "[u]nder the California rule herein adopted, the state is not 
precluded from determining in the future that this conveyance is no longer compatible with the 
public trust imposed on this conveyance." KEA, 105 Idaho at 631, 671 P.2d at 1085. The State 
asserts that this rule answers this Court's question at 15-16 of its Decision on Appeal of whether 
nonuse of the piling can be "transmuted" into a nonnavigational encroachment. The State 
believes the answer is "yes." Even if you assume, arguendo, that all of the subject wood 
facilities were in fact "piling" and all used for navigational purposes in the 1930's, the grant 
remains subject to the Public Trust. Hydraulic conditions on the lake have changed dramatically 
12 Kootenai Environmental Alliance, Inc. v. Panhandle Yacht Club, Inc., 105 Idaho 622, 671 P.2d 1085 (1983) 
("KEA"). 
13 The LPA was first enacted in 1974 and in effect when KEA was decided. 
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since the wood posts were installed in the 1930's, i.e. the Albeni Falls dam was built and raised 
the level ofthe summer pool. The subject wood posts have had no use for generations. The 
Bonner County Sheriff and the Idaho Department ofFish and Game told IDL that the facilities 
are a navigational hazard. 219B Record, p. 54, 57. This hazard can also be seen in photographs 
in the Record. The wood posts are located upon State-owned public trust lands. Protection of 
public navigation is a fundamental duty of the State in its administration of navigable lakes, and 
it cannot simply ignore that these are obsolete structures. 
The Public Trust Doctrine requires the State to act as a prudent trustee in managing navigable 
waters, and this includes determining whether the subject wood posts are "navigational." The 
State has correctly and prudently applied it in the Kaseburg application. 
V. The Wood Posts Or "Piling" Do Not Establish The Line Of Navigability In 
The Area In Question. 
This Court remanded the matter to IDL "to determine the line of navigability and to 
consider the Kaseburgs' littoral rights in conjunction with the legislature'S definition that the 
pilings at issue are 'encroachments in aid of navigation. '" Decision on Appeal at 17. 
As set forth supra, the State asserts that the structures are nonnavigational. If that is the 
case, the wood posts should have no bearing on determining the line of navigability in the area in 
question. Additionally, there are two factual issues and one legal issue that should bear on the 
Court's reconsideration of the line of navigability. 
First, the line of navigability has been established in this part of Lake Pend Oreille, as set 
forth in IDL's decision on the Kaseburg's "c" application. 210C Record, p. 50-51. 
Second, all options of locating the Kaseburg dock where is has sufficient draft have not 
yet been explored. There may be a reasonable alternative to placing the Kaseburg encroachment 
in the middle of Glengary Bay. The Kaseburgs also own littoral property that fronts on the open 
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portion of Lake Pend Oreille that could support the requested dock. In his application narrative, 
Mr. Kaseburg discussed why he chose not to put an anchor buoy for his 30' sailboat off the 
northeast of his property, where the off-shore slope is steeper and would be more amenable to 
anchoring a boat with a long keel. 219C Record, p. 13. He opined that placing anchorage in that 
part ofthe lake would be "smack dab in the middle of the navigational channel where there is 
very heavy pleasure boat traffic, fishing boats, jet skiers, wake boarders and water skiers." !d. 
Mr. Kaseburg was also concerned about exposure to winds from the north, east and south. Id. 
A number of the residents, however, with a long history of observing conditions on Lake 
Pend Oreille, and Glengary Bay in particular, pointed out that the Kaseburgs have options other 
than extending the proposed dock into the middle of the bay. For example, Mr. Congleton 
pointed out that there is no "navigation channel" off the Martin Bay side of the Kaseburg 
property, it is open water all the way to Warren Island. 219C Record, p. 41. Mr. Congleton 
opined that a dock and buoy on the Martin Bay side of his property would be exposed to winds 
from the north and east, but would be sheltered from the most damaging west and south winds. 
Id. Mr. Congleton also opined that Martin Bay is one of the more desirable locations on the lake 
for a dock. Id. Additionally, some lakefront owners deal with the fluctuating water level by 
putting in a rail system. Mr. Nelson also pointed out that a dock off the north shore ofthe 
Kaseburg property would not be in a navigational lane. 219C Record, p. 46. The important 
point is that the Kaseburgs own substantial shoreline that offers alternatives to the proposed 
moveable dock system that the Record shows would seriously restrict navigation in the bay 
during low water. The Court directed IDL to "be mindful of the littoral rights of neighbors and 
should not allow the location of a dock in a manner that infringes upon the adjacent landowner's 
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littoral rights." Decision on Appeal at 17-18. This is precisely the problem IDL is attempting to 
resolve in processing the 219C application. 
In Driesbach v. Lynch,14 the Court considered the location of the littoral rights lines on 
Lake Pend Oreille. The Court recognized the rule that owners of littoral properties have "the 
right to have access to the waters of such lake at the low water mark; ... "J5 The Court went on 
to consider the innumerable variations in shoreline contours and the difficulty of establishing 
littoral right lines in some circumstances. Because of natural variations and unique 
circumstances, 
the controlling thought in every case is to treat each case in an 
equitable manner so that, so far as it is possible, all property owners on 
such a body of water have access to the water; the courts in all cases 
have striven to see that each shore line owner shall have his 
proportionate share of deep water frontage and all of the rules which 
have been adopted and applied throughout the years by the courts in 
relation to this problem have had that end in view; the courts have not 
hesitated to point out that these rules often require modification 
under the peculiar circumstances of the case in order to secure equal 
justice, and that where such is the case the courts do not hesitate to 
invoke a modification to attain such objective. 
Id. 16 The Record of the case at hand shows the peculiar circumstances at Glengary Bay and the 
potential for unequal distribution of access to the waters in the lake at low water. IDL simply 
believes that it is reasonable to require the Kaseburgs to consider moorage off the north part of 
their property due to the unique requirements for their unusual boat and the impact on others that 
use Glengary Bay, or make other adjustments. 
1471 Idaho 501, 234 P.2d 446 (1951). 
15 Driesbach, 71 Idaho at 508, 234 P.2d at 450. 
16 71 Idaho at 509, 234 P.2d at 451 (emphasis added). 
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VI. Kaseburg Should Not Be Awarded Attorney Fees And Costs In The Case At 
Hand. 
On December 9,2010, the State filed an Objection to Memorandum of Costs (IA.R. 40(d)) in 
response to Kaseburg's Memorandum of Costs and Attorney Fees. The State incorporates by 
reference into the instant Memorandum all argument set forth in its Objection as if set forth fully 
herein. 
Additionally, the State asserts that it has set forth substantial, reasonable argument in support 
of its administrative decision in the matter at hand. This Court had not previously considered the 
use ofIDL's definition of the word "piling" in its discussion of this matter. The State has also 
explained further the applicability of the Public Trust Doctrine to the case at hand, and has 
specifically relied upon rules adopted by the Idaho Supreme Court in its analysis. The Court 
may not agree with the State's argument, but there is a basis in law and fact for detennining that 
the wood posts at issue in the case are not "piling" and are nonnavigational. 
Thus, in the alternative to its other arguments, the State respectfully requests this Court to 
amend its previous decision on this matter and not award attorney fees and costs against the 
State. 
CONCLUSION 
For the reasons set forth in the preceding Memorandum, the State respectfully requests 
this Court to affinn its denial of the subject lake encroachment pennit applications. 
DATED this 17th day of December. 
Deputy Atto e General 
Idaho Depart ent of Lands 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF BONNER 
PETER KASEBURG and SHELAGH KASEBURG; ) 
KASEBURG F AMIL Y TRUST, ) 
) CASE NO. CV-2010-0000190 
) 
Petitioners, ) 
) BRIEFING SCHEDULE 
) 
) 
vs. ) 
) 
STATE OF IDAHO, BOARD OF LAND ) 
COMMISSIONERS, DEPARTMENT OF LANDS, ) 
[Application Nos. ERL-96-S-219B and ERL-96-S-291C] ) 
) 
) 
Respondent. ) 
) 
On November 29, 2010, an Amended Decision on Appeal was entered in this matter, 
which set aside the respondent's denials of the petitioners' two lake encroachment permit 
applications and remanded the matter for further proceedings, The court also ruled that the 
petitioners are entitled to an award of reasonable attorney's fees and costs incurred on appeal. 
On December 7, 2010, the respondent filed a Petition for Rehearing. The respondent 
filed its Memorandum in Support of Petition for Rehearing on December 20, 2010. 
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NOW, THEREFORE, IT IS HEREBY ORDERED that briefs shall be filed according to 
the following schedule: 
a. The petitioners shall file a responsive brief on or before January 21, 2011; and 
b. The respondent may file a reply brief on or before February 11, 2011. 
IT IS FURTHER ORDERED that either party wishing to provide oral argument on the 
petition for rehearing shall notify the Court in their brief. 
DATED this!f!;:y January, 2011. 
~~ Steve Yerby 
District Judge 
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CERTIFICATE OF SERVICE L. A P 
~reby certify that a true and correct copy of the foregoing was tt::~ed, postage prepaid, 
this -:J- day of January, 2011, to: -1 
Steven 1. Schuster 
Deputy Attorney General 
Idaho Department of Lands 
P.O. Box 83720 
300 North 6th Street, Suite 103 
Boise, Idaho 83720 
Fax #: (208) 334-2297 
John A. Finney 
FINNEY FINNEY & FINNEY, P.A. 
Attorneys at Law 
Old Power House Building 
120 East Lake Street, Suite 317 
Sandpoint, Idaho 83864 
Fax #: (208) 263-8211 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER 
PETER KASEBURG and SHELAGH 
KASEBURG, KASEBURG FAMILY 
TRUST, 
Petitioners, 
v. 
) 
) 
) 
) 
) 
) 
) 
) 
STATE OF IDAHO, BOARD OF LAND ) 
COMMISSIONERS, DEPARTMENT OF ) 
LANDS App~ication Nos. ERL- ) 
96-S-219B and ERL-96-S-291C, ) 
Respondents. 
) 
) 
) 
Case No. CV-2010-0190 
PETITIONERS' RESPONSIVE BRIEF 
COME NOW the Petitioners PETER KASEBURG and SHELAGH 
KASEBURG, KASEBURG FAMILY TRUST, (herein "Kaseburgs") by and 
through counse~, JOHN A. FINNEY, of FINNEY FINNEY & FINNEY, P.A., 
and submit this Petitioners' Responsive Brief regarding the 
Respondents' Objection To Memorandum Of Costs, Petition For 
Rehearing, and Memorandum In Support Of Petition For Rehearing. 
The prior briefing by the Petitioners a~ready adequate~y 
addresses the Respondents' assertions for for rehearing. It is 
±mportant to again be reminded that at issue are the Kaseburg's 
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fundamental littoral rights as owners of real property located 
upon Lake Pend Oreille which extends to the ordinary high water 
mark (which is below the artificial high water mark) and the 
interpretation of the line of navigability in the location of the 
existing encroachments as to alternative encroachments the 
Kaseburgs have applied for. This responsive brief will not re-
hash all the applicable law, but will simply offer certain 
responses, highlights, and/or clarifications regarding the 
Respondents' request to rehear the Decision On Appeal, and the 
Respondents' erroneous assertion that the State acted with a 
reasonable basis in law or fact. 
I. THE DEPARTMENT'S PETITION FOR REHEARING IS A CONTINUED 
ASSERTION OF PRIOR REJECTED ARGUMENTS AND CONTINUED ATTEMPTS 
TO MISLEAD 
A. The Statute Is Unambiguous: Piling Are Navigational 
The Respondents set forth a Summary Of Argument On Rehearing 
on page 2 of the Memorandum In Support Of Petition For Rehearing. 
The Respondents' summary begins with the proposition that 
statutory construction requires this Court to interpret the 
statutory definition set forth by the legislature, in part, by 
turning to the Department's definition of "piling" adopted by 
rule. 
The proper analysis for the interpretation of a statute by a 
Court was set forth by the Idaho Supreme Court in Kootenai Hosp. 
Dist. v. Bonner County Bd. of Com'rs, 149 Idaho 290, 293, 233 
P.3d 1212, 1215 (Idaho, 2010) as follows: 
[ ... JThis Court freely reviews the interpretation of a 
statute and its application to the facts. St. Luke's Reg'l 
Med. Ctr., Ltd. v. Bd. or Comm'rs or Ada County, 146 Idaho 
753, 755, 203 P.3d 683, 685 (2009). "If it is necessary for 
this Court to interpret a statute, the Court will attempt to 
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ascertain legislative intent, and in construing a statute, 
may examine the language used, the reasonableness of the 
proposed interpretations, and the policy behind the 
statute." Id. If the statutory language is unambiguous, the 
legislature's clearly expressed intent must be given effect, 
and we will not consider the rules of statutory 
interpretation. Id. Thus, the plain meaning of a statute 
will prevail unless the clearly expressed legislative intent 
is contrary to the plain meaning or unless the plain meaning 
leads to absurd results. Id. When a statute is ambiguous, 
the deter.mination of the meaning of the statute and its 
application is a matter of law over which this Court 
exercises free review. Id. 
The analysis was also explained by the Idaho Supreme Court 
in Callies v. O'Neal, 147 Idaho 841, 847, 216 P.3d 130, 
136 (Idaho, 2009), as follows: 
The interpretation and application of a statute are 
pure questions of law over which this Court exercises free 
review. Roeder Ho~dings, L.L.C. v. Bd. of Equa~ization of 
Ada County, 136 Idaho 809, 812, 41 P.3d 237, 240 (2001), 
abrogated on otber grounds by Ada County Bd. of Equa~ization 
v. Higb~ands, Inc., 141 Idaho 202, 108 P.3d 349 (2005). When 
interpreting a legislative enactment, our primary objective 
is to derive the Legislature's intent in enacting the 
statute. Hayden Lake Fire Prot. Dist. v. ~corn, 141 Idaho 
307, 312, 109 P.3d 161, 166 (2005). Thus, statutory 
interpretation begins with the literal language of the 
statute. Id. If the statutory language is unambiguous, we 
need not engage in statutory construction and are free to 
apply the statute's plain meaning. Id. On the other hand, if 
the statutory language is ambiguous, we must examine the 
proffered interpretations "and consider the 'context in 
which [the] language is used, the evils to be remedied and 
the objects in view.' " Id. (quoting Ada County v. Gibson, 
126 Idaho 854, 857, 893 P.2d 801, 804 (Ct.App.1995». A 
statute will only be regarded as ambiguous when reasonable 
minds might differ as to its interpretation. Id. 
In enacting legislation, the Legislature is deemed to 
have full knowledge of existing judicial decisions. C. 
Forsman Rea~ Estate Co. v. Hatcb, 97 Idaho 511, 515, 547 
P.2d 1116, 1120 (1976). As such, when interpreting a 
statute, this Court presumes the Legislature did not intend 
to change the common law unless the language of the statute 
clearly indicates otherwise. Thomson v. City of Lewiston, 
137 Idaho 473, 478, 50 P.3d 488, 493 (2002). Generally, this 
same rule applies in determining whether the Legislature 
intended to repeal an existing statute. See State v. 
Davidson, 78 Idaho 553, 559, 309 P.2d 211, 215 (1957). In 
some instances, however, the Legislature may repeal a 
statute by implication. See State v. Roderick, 85 Idaho 80, 
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83-84, 375 P.2d 1005, 1006-07 (1962). Repeal by implication 
occurs when "two statutes are inconsistent and 
irreconcilable." Id. at 83, 375 P.2d at 1006. Courts 
disfavor repeal by implication and, therefore, attempt to 
interpret seemingly conflicting statutes in a manner that 
gives effect to both provisions. Id. at 84, 375 P.2d at 
1007; Davidson, 78 Idaho at 559, 309 P.2d at 215. "Where two 
statutes, governing the same subject, can be reconciled and 
construed so as to give effect to both, no repeal occurs, 
and it is the duty of the courts to so construe them." 
Roderick, 85 Idaho at 84, 375 P.2d at 1007. 
To summarize, statutory construction rules only apply if the 
legislature used language that is ambiguous. As set forth in 
State v. Rhode, 133 Idaho 459, 462, 988 P.2d 685, 688 (Idaho, 
1999) the Idaho Supreme Court held: 
Where the language of a statute is plain and unambiguous, 
this Court must give effect to the statute as written, 
without engaging in statutory construction. State v. McCoy, 
128 Idaho 362, 365, 913 P.2d 578, 581 (1996). Unless the 
result is palpably absurd, this Court assumes that the 
legislature meant what is clearly stated in the statute. 
~~~er v. State, 110 Idaho 298, 299, 715 P.2d 968, 969 
(1986) . 
Finally, regarding an administrative rule, the Idaho Court 
of Appeals in State v. Perkins, 135 Idaho 17, 22, 13 P.3d 344, 
349 (Idaho App., 2000) recited that "[a]n administrative rule 
that is inconsistent with a statute that it purports to implement 
is ineffective to the extent of such inconsistency. K ~rt Cor,p. 
v. Idaho State Tax Comm'n, 111 Idaho 719, 722, 727 P.2d 1147, 
1150 (1986)." 
In the present matter, the Respondents (Department) appear 
to argue that the statutory language is ambiguous when read in 
conjunction with the entire Lake Protection Act, and/or the 
Department's administrative rules and definitions. The 
Department believes its rules aid in or control the 
interpretation. As this Court previously found and held, piling 
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are by statute an encroachment in aid of navigation. The 
statutory provision is unambiguous. The statutory provision does 
not lead to absurd or even inconsistent result when applied, and 
the Department's rules are ineffective to the extent of any 
inconsistency with the statute the rules purport to ~plement. 
B. The Public Trust Doctrine Argument Is ~splaced 
The Respondents' believe that the Court in the Decision On 
Appeal on Page 12 thereof found there was a misapplication of the 
Public Trust Doctrine. The portion of the Decision On Appeal 
referenced by the Respondent's is the Court's recitation of one of 
the Kaseburg's argument on the appeal. The portion referenced was 
not the finding or conclusion of the Court. The Respondents then 
set forth several contentions about the Public Trust Doctrine and 
its applicability to the analysis for encroachment per.mits and for 
statutory interpretation. 
The Respondents' summary continues with the proposition that 
the Public Trust Doctrine requires the "function of the wood posts 
on State-owned lakebed" to be balanced with other uses. These 
contentions by Respondent appear to be an attempt to paint a 
"reasonable basis" for the Department's prior conduct of exceeding 
its authority in treating the deter.mination of navigational or 
non-navigational as a factual question rather than a matter of 
law, requiring additional filing fees, applying incorrect 
standards, and generally and specifically disregarding the 
Kaseburg's substantial rights. The contentions and assertions are 
not applicable to amend the Decision On Appeal. 
C. The Line Of Navigability Contentions Are ~so ~splaced 
The Respondents' summary also continues with the proposition 
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and that the "State has already determined the line of 
navigability in this part of the lake .... " This contention also 
appears to be an attempt to paint a "reasonable basis" on the 
Department's prior conduct. 
The propositions do not comport with statutory 
interpretation, the Lake Protection Act, or the Public Trust 
Doctrine, which provide for and protect the ~ortant 
appurtenance that is recognized with the ownership of lake front 
property. Specifically to protect the right of access to the 
water and to build wharves and piers in aid thereof, with such 
rights being the controlling value of the land. Such access runs 
from a depth below or waterward of the low water mark of Lake 
Pend Oreille, and not from the artificial high water mark or 
ordinary high water mark (summer pool). The Department continues 
to assert that its arbitrary 55 foot length controls as to the 
line of navigability. The contentions and assertions are not 
applicable to amend the Decision On Appeal. 
D. The Department Mis-Represents The Record 
The efforts of the Department to mis-represent matters 
continue. For example, the Respondents on page 4 of the 
Memorandum In Support Of Petition For Rehearing attempt to argue 
that the "navigational" portion of the McLean's long existing 
encroachments and subsequent Notice Of Encroachment in 1974 was 
limited to a 7' x 30' dock running parallel to the shore (only 
protruding 7 feet out into the lake at summer pool). As shown by 
the 1974 Notice Of Encroachment (219B Record, P. 22), the depth 
of water adjacent to the 7' long by 30' wide dock was 
approximately 1 foot deep (summer pool). The Notice also 
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illustrates an adjacent "Large Juniper Tree, used to moor small 
boats" with a depth of 2~ feet (summer pool). The 1 foot depth 
at the dock is insufficient draft for almost all crafts on the 
Lake and the record itself shows the tree located waterward 
thereof was only used for "small boats." The Department also 
wants to ignore the use of the word "!::!,!", when one of the 
purposes of the encroachment is identified as a "boat moorage 
area." The 1974 Notice also provides the description of "15 
single, and 2 clusters of 3 piling" which is the unambiguous term 
set forth by the legislature in the Lake Protection Act. The 
Lake Protection Act required the filing of the 1974 Notice and 
McLean used the term required by the legislature. The purposes 
of the encroachments are in aid of navigation. 
The arguments of use are also inaccurate and are not even 
internally consistent. Several of the arguments admit that the 
piling were used for navigation. Some of the arguments assert a 
hazardous condition based upon the existing condition of the 
piling. The underutilization of the piling or the denial of the 
Department at its whim for replacement, do not change that piling 
are navigational. It is important to recognize that all piling 
or docks placed waterward of the ordinary high water mark are 
upon the State owned bed of the Lake, while piling placed above 
the mark are upon the private property ownership. The argument 
of regulation of navigation compared the location of the State 
owned bed does not change that piling are navigational 
encroachments. 
Several arguments of use and intent are made based upon a 
biased neighbor long removed from the events of the days of 1933 
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when the significant investment to install the numerous piling 
occurred. In addition, the use continued through the 1974 Notice 
and continued thereafter. ~so, assertion that the encroachments 
are "in the middle of Glengary Bay" is not supported by the 
record, just as the assertion that reasonable alternative 
locations is not supported, nor relevant to the existing rights 
and line of navigability at this shoreline location. The grant 
of either or both of the Kaseburg's applications would not change 
the existing line of navigation, while it would allow the 
Kaseburg's to enjoy their littoral right to place the dock in the 
most desirable (sheltered, cost effective, convenient access) 
location, in compliance with the Lake Protection Act. The record 
shows that the adjoining property owner's littoral rights will 
not be adversely affected. 
D. The Department Still Doesn't Get It 
The Petitioners presented in the opening brief to the Court, 
that the following were the issues on appeal: 
"The issues on appeal are generally described as follows: 
a. Does the Department correctly understand the littoral 
rights appurtenant to waterfront property ownership? 
b. Does the Department correctly understand that the line 
of navigability is determined by existing structures 
and by water depth and not an artificial limit measured 
from the artificial high water mark? 
c. Did the Department fail to recognize and/or consider 
the existing property rights in the existing 
encroachments? 
d. Did the Department err in categorizing the replacement 
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application as "nonnavigational" and/or as "extending 
beyond the line of navigability?" 
e. Did the Department err in restricting littoral rights 
to a location that does not reach the deep waters 
beyond or waterward of the low water mark? 
f. Did the Department err in requiring a showing as to the 
Public Trust Doctrine or "Values" to prevent denials? 
g. Are the Petitioners entitled to an award of attorney 
fees and costs?" 
The Decision On Appeal unequivocally resolved each of these 
issues in favor of the Kaseburgs. The Decision remands the 
applications to the Department for further proceedings consistent 
with the Decision. The Department would rather rule upon whim, 
speculation, and arbitrarily, with disregard for the Kaseburg's 
littoral rights. The Petition For Rehearing sets forth no 
credible new argument or provision that justifies any amendment to 
or modification of the Court's analysis and ruling in this matter. 
I I . THE KASEBURGS SHOULD ULTIMATELY RECOVER ATTORNEY FEES 
AND COSTS 
The Kaseburgs respect the Respondents' position as to the 
applicability of the recent 2010 Idaho Appellate decisions in 
Smith v. Washington County and Laughy v. Idaho Transportation 
Department. Notwithstanding those decisions, the Idaho Supreme 
Court in Rammell v. Idaho State Department Of Agriculture, 147 
Idaho 415 (2009), overruled twenty years of application of the 
Stewart v. Department of Health & Welfare decision (115 Idaho 820 
(1989). This twenty year later overruling of the Stewart Court 
lead to the legislature amending Idaho Code § 12-117 in 2010 by 
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House Bill 421. The language of the amendments was based 
directly upon the language used by the Rammell Court. Further, 
attached hereto is the statement Of Purpose which provides that 
the amendments to Idaho Code § 12-117 by House Bill 421 "will 
restore the law as it has existed since 1989." The bill further 
provided for retroactive application so pending decisions would 
not be adversely affected. As the 2009 Rammell Court indicated, 
the Court itself does make errors, even if it takes twenty years 
to correct. The Kaseburgs submit that interpretation of the 
decisions and legislative enactments since the 2009 Rammell 
Court's decision, are in error, which should be corrected. 
With the clear legislative intent, and the absurd result 
based upon the statutory interpretation by the Idaho Supreme 
Court as to the result of the amendments, legislative action will 
surely be forthcoming. The Legislature's Statement of Purpose of 
House Bill 421 was clear and unambiguous with the purpose to 
amend Idaho Code § 12-117 to do what the 2009 Rammell Court said 
needed done. 
FUrther the longstanding rational for the purpose of Idaho 
Code § 12-117 must stand, as explained in In re Estate of 
Kaminsky, 141 Idaho 436, 439, 111 P.3d 121, 124 (Idaho, 2005), 
as follows: 
The policy behind I.C. § 12-117 is: "1) to serve as a 
deterrent to groundless or arbitrary agency action; and 2) 
to provide a remedy for persons who have borne unfair and 
unjustified financial burdens defending against groundless 
charges or attempting to correct mistakes agencies never 
should ha [vel made." Id., (quoting Bogner v. State Dep I t of 
Revenue & Taxation, 107 Idaho 854, 859, 693 P.2d 1056, 1061 
(1984) ) . 
The instant circumstance involves the Respondents' failure 
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to properly recognize the Kaseburg's littoral rights afforded the 
existing encroachment, as duly noticed and transferred; the 
Respondents failure to properly afford the review and decision on 
the proposed dock and buoy to access the deep waters of Lake Pend 
Oreille below or waterward of the low water mark; and the 
position that the State through the Department does not have to 
allow access beyond an artificial 55' length. These failures and 
positions are directly contrary to law and fact and are without a 
reasonable basis in law or fact. As such attorney fees should be 
awarded to the Kaseburgs to discourage such action and to allow 
recovery for the unjustified financial burden placed on the 
Kaseburgs to exercise and enjoy their valuable littoral rights. 
III. CONCLUSION 
The Decision On Appeal should stand, with the rehearing 
denied and the objection to attorney fees and costs overruled. 
The Petitioners request oral argument on the issues of rehearing 
and attorney fees and costs . 
...., J 5r
day DATED this ?/l of January, 2011. 
Attorney for Petitioners PETER 
KASEBURG and SHELAGH KASEBURG, 
KASEBURG FAMILY TRUST 
CERTIFICATE OF SERVICE 
I hereby certify that a true and correct copy of the 
foregoing was served as indicated, this 2171- day of January, 
2011, and was addressed as follows: 
Steven Schuster 
Idaho Department of Lands 
Deputy Attorney General 
P.O. Box 83720 
Boise, Idaho 83720-0050 
(U.S. Mail - postage pre-paid) 
PETITIONERS' RESPONSIVE BRIEF - 11 
Honorable Steve Verby 
Chamber Copy 
Sandpoint, ID 83864 
(BandJU very) 
By:~~'3=~ 
STATEMENT OF PURPOSE 
RS19257 
In 1989, the Idaho Supreme Court construed Idaho Code Section 12-117 to permit awards of costs 
and attorney fees to prevailing parties not only in court cases, but also in administrative cases. 
Under the statute, such awards are only made if the non-prevailing party has pursued or defended 
the case without a basis in fact or law. On June 1,2009, in the case of Rammell v. Department of 
Agriculture, the Supreme Court reversed its 1989 decision and ruled that attorney fees could not 
be awarded in administrative cases. This bill will restore the law as it has existed since 1989, and 
it will become effective on May 31, 2009 so that those administrative cases which were pending 
when the Rammell decision was issued will not be adversely affected by the Supreme Courts ruling. 
FISCAL NOTE 
There will be no change in fiscal impact on the General Fund. 
Contact: 
Name: Representative Grant Burgoyne 
Office: 
Phone: (208) 332-1083 
Statement of Purpose I Fiscal Note 0421 
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Attorneys for Respondents State of Idaho, Board of Land Commissioners 
and Department of Lands 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF BONNER 
PETER KASEBURG and SHELAGH KASEBURG, 
KASEBURG FA MIL Y TRUST, 
Petitioners, 
v. 
) 
) 
) 
) 
) 
) 
STATE OF IDAHO, BOARD OF LAND ) 
COMMISSIONERS, DEPARTMENT OF LANDS, ) 
Application Nos. ERL-96-S-219B and ERL-96-S-291 C ) 
Respondents, 
) 
) 
) 
Case No. CV-2010-0190 
STATE OF IDAHO'S REPLV 
MEMORANDUM IN SUPPORT 
OF PETITION FOR 
REHEARING (l.A.R. 42(b» 
Respondents, the State of Idaho, the State Board of Land Commissioners, and the Idaho 
Department of Lands ("lDL") (collectively "State"), by and through their attorneys of record, 
hereby submit this Reply Memorandum in Support of Petition for Rehearing. The instant 
Memorandum is submitted in accordance with this Court's January 4, 20 II, Briefing Schedule, 
and in reply to Petitioner Kasebura's Perilioners' Responsive Brief 
STATE OF IDAHO'S REPLY MEMORANDUM IN SUPPORT OF PETITION FOR REHEARING (T.A.R. 42(b) 
• Page I of7 
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ARGUMENT 
J. The Term "Piliag" Must Be Read As Modified By The Phrase "And Such Other 
Aids To The Navigability Of The Lake. 
Tn response to the State's statutory interpretation argument set forth in Section III of its 
Memorandum In Support of Petition for Rehearing ("Rehearing Memorandum'), Kaseburgs 
contend as follows: 
The Department believes its rules aid or control the interpretation [of Idaho 
Code §S8-1302(h)). As this Court previously found and held, piling are by 
statute an encroachment in aid of navigation. The statutory provision is 
unambiguous. The statutory provision does not lead to absurd or even 
inconsistent results when applied, and the Department's rules are ineffective 
to the extent of any inconsistency with the statute the rules purport to 
implement. 
Pelitioners' Responsive Briefat 4-5. Petitioners contention, however, still ignores the plain 
language of me statute. 
PAGE 4 
Interpretation ofa statute "begins with the literal language of the statute.'" As explained 
in the State's Rehearing Memorandum at 6 and n. 4, the definition of "piling" as set forth in LPA 
Rule 010.27 is consistent with the dictionary definition. Other English dictionary sources are 
consistent with these definitions.2 That is, a "piling" is a post or beam that is used to support a 
structure. 
In order to apply the plain meaning of the word "piling" to the facts of the case at hand, 
the actual use of these wooden posts must be examined to detcnnine if they meet this definition. 
The Record of this matter shows that the subject wooden posts were not used to support a 
I Calli~ v. O'Neal, 147 Idaho 841,847,216 P.3d 130, 136 (2009). 
2 A "pile" is a "long, slender member usu. ofrimber, steel, or reinforced concrete driven into the ground to cany e 
vertical load, to resist lateral forces, or to resist water or earth pressure." "Piling is detined as "1: pile driving: the 
formation (as of a foundation) with piles 2: a strUcture of piles 3: logs suitable for or ready to be made into piles." 
Webster's Third New International Dictionary (Unabridged) (1966). Another definition: "pile:" a cylindrical or nat 
member of wood, steel, concrete. etc .• often tapered or pointed at the lower end, hammered vertically into soil to 
(orm part of a foundation or remining wall." "Piling is defined as "I. A mass of building piles considered 
collectively, 2. A strUcture composed of piles." Dictionary.com (2011). 
STATE OF IDAHO'S REPLY MEMORANDUM IN SUPPORT OF PETITION FOR REHEARING (I.A.R. 42(b» 
- Page 2 of7 
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structure, such as docks, piers or a retaining wall. The subject wood posts are thus not "piling" 
and thus not included in the definition of navigable encroachment set forth in Idaho Code §58-
1302(h). If they are not a navigational encroachment, they must be a nonnavigational 
encroachment, i.e. an encroachment "not constructed primarily for use in aid of the navigability 
of the lake." Idaho Code §58-1302(i). 
Idaho Code §58·1302(h) is also ambiguous) because the plain meaning of the word 
"piling" is neither navigational nOr nonnavigational. The State asserts that the term should be 
read in par; materia with the remainder of Idaho Code §58-1302(h), "and such other aids to the 
navigability of the lake, ... ,,4 "Piling" is modified by this laner phrase so that a "piling" is 
navigational only when it is used to suppon a navigational aid. This interpretation avoids the 
result that would make every piling on every lake in the State '''navigationa!.'' whether it actually 
supports navigation or not. 
The Court should also read the statute in pari maleria with the definition of 
"nonnavigational" because this definition includes "structures not constructed primarily for use 
in aid of the navigability of the lake." Idaho Code §58-1302(i). And, in order to determine 
whether any pile at issue is navigational or nonnavigational, the State must examine the use to 
which the piling is put, as has already been explained. 
Whether this Cowt relies upon the plain meaning of the word "piling" as set forth in the 
dictionary or the State> s LP A Rules, the result is the same: The wooden posts at issue in the case 
at hand are not navigational because there is no evidence they have ever been used for a 
navigational purpose. 
1 A statute is "ambiguous" when if "tends iuelfto more than one reasonable interpretation ... ," Gonzales v. 
Thacker. 148 Idaho 819, 881.231 P.3d 524. 526 (2009). 
4 See also Sherwoud v. Carter, 119 Idaho 246. 254, 805 P.2d 452,460 (1991) (a statute must be construed as a 
whole). 
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This Court held in its Amended Decision on Appeal at 19 that "there is no basis in law or 
fact for the Department's conclusions •.... os In order to address this holding by the Court. the 
State's Public Trust argument as set forth in its Rehearing Memorandum at 7-10 is necessary for 
this Court to understand part of the State's legal basis for its actions in the matter at hand. This 
Doctrine provides a separate, additional, body of law that creates a fiduciary trust duty for the 
State in managing navigable waters, and legal context for interpretation of the statute. 
The State asserts that this body of law must be considered in every lake encroachment 
permit that is issued, and it is part of the legal underpinning of the matter at hand. 
III. Kaseburgs' Factual Representatiolls Are Not Supported By The Record. 
Kaseburgs contend that the State "mis-represents" the Record. Pelilioners' Response 
Briefat 6·8. Kaseburgs, however, do not distinguish between undisputed facts in the records, and 
argument concerning application of the facts. 
First, the 1974 "Notice of Encroaclunent" shows what it shows, but only goes so far. 
2198 Record, p. 22 The ~'dock" is obviously located in shallow waler. but that was apparently 
sufficient for Mr. McLean's "small boats:' The "boat moorage area" appears to be near the dock 
because no navigational use of what Mr. McLean identified as "piling" is shown, and the Record 
shows that the "piling" were never used for moorage. The drawing. coupled with the undisputed 
testimony of the neighbors, plainly refutes Kaseburgs' unsupported assertion that the piling are 
"navigational." Kaseburgs have no personal knowledge of this matter. 
Kaseburgs assert that "[s]everal of the [state's] arguments admit that the piling were used 
for navigation." Petilioners' Responsive Brief at 7. Kaseburgs provide no citation for this 
statement, and there is no "admission" that the "piling" are navigational. To the contrary, a key 
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point in the matter at hand is that there is no evidence of any navigational use of the piling. 
Furthennore, the issue of whether the pilina were used for navigation is a factual question, not 
legal argument. The "argument" that asseJ1S a hazardous condition in the lake due to the "piling" 
is not an argument, but an undisputed fact based upon comments from various parties. including 
the Bonner County Sheriff. 2198 Record. p. 54. IDL concurs with these observations that the 
decrepit wood ''piling'' pose a navigational hazard. 
Kaseburgs also contend that the State's arguments "are made based upon a biased 
neighbor long removed from the events of the days of 1933 .... " PeTitioners' Responsive Brief 
at 7. The allegedly biased commentor is not identified, nor is any factual basis offered for the 
contention of bias. All commentors have made similar observations based upon their personal 
knowledge and family history of the area. Testimony regarding such history is admissible in 
Court pursuant to hearsay exceptions set forth under I.R.E. 803(19) and (20) concerning 
reputation offamily history. boundaries and general history- Kaseburgs offer nothing to shed 
any light on the factual questions. 
IV. Kaseburcs' Littoral Riahts Must Be Balanced With Other Property Owners And 
The Public. 
This Court recognizes that the littoral rights of all property owners in the matter at hand 
must be balanced by directing that IOL should not allow the location of a dock that infringes on 
the rights of adjacent landowners. Ame.nded Decision on Appeal at 17-18. That is precisely 
IDLts concern in the matter at hand and why the 219C application was denied. As has been set 
forth previously, a lakefront owners' linoral rights exist in the context of other owners' littoral 
rights. as well as the public's ownership and rights under the Public Trust Doctrine. The State 
asserts that the record of this matter illustrates the geometry and practical problems with 
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navigation in Glengary Bay, and how IDL has attempted to balance these rights.s The State has. 
and will continue to, work with Kaseburgs to see that they obtain moorage that fits the peculiar 
conditions of their property, and that does not unduly infringe on the neighbors or the public. 
V. Kaseburgs Are Not Entitled To Attorney Fees. 
The Idaho Supreme Court has held that attorney fees are not available pursuant to Idaho 
Code § 12-117 in a judicial review action under the AP A, such as the case at hand. An inferior 
Court, such as a District Court, must accept the law as declared by the Idaho Supreme Court, a 
Court of superior jurisdiction. See art. V, sec. 2 of the Idaho Constitution (District Courts 
inferior to Supreme Court); 20 Am.Jur. 2d, Courts, § 142; McClung v. Employment Development 
Dept., 34 Cal. 4th 467.473.99 P.3d 1015, 1019 (2004). Kaseburgs are free to raise this issue on 
appeal. 
Most importantly. the State asserts that it has shown that its actions in the matter at hand 
are amply supported in fact and law and there is no basis for an award of attorney fees. This 
Court may not agree with the State's proposed interpretation of the pertinent statute, but this 
interpretation is reasonable, is based upon the mode of analysis required by the Idaho Supreme 
Court, the dictionary meaning of words. and avoids the absurd result that would be obtained if all 
"piling" were to be considered navigational regardless of whether they actually support 
navigation. 
Auorney fees and not warranted in a case such as the matter at hand. 
S Kaseburs's contention that the 55' line of navigability in this portion of the lake is "arbitrary" ignores (hat this line 
of navigability has been established for single-family dock. and has been applied La all dock owners in the area. 
219C Record, pp. 50-5 I. See Idaho Code §.Sa· I 302(8) (the length of exi:Jting leGally permitted encrOAchments is 
one factor for IDL fO consider in determining the line of navigability). 
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CONCLUSION 
This Coun should amend its previous decision on this matter and affinn the State's 
actions with respect to the subject permit applications. 
DATED this 8th day of February, 2011. 
STEVEN J. 
Deputy Ana General 
Idaho Depanment of Lands 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER 
PETER KASEBURG and SHELAGH KASEBURG; ) 
KASEBURGFAMILYTRUST, ) 
) CASE NO. CV-2010-0000190 
) 
Petitioners, ) 
) DECISION ON REHEARING 
v. ) 
) 
STATE OF IDAHO, BOARD OF LAND ) 
COMMISSIONERS, DEPARTMENT OF LANDS, ) 
[Application Nos. ERL-96-S-219B and ERL-96-S-291C] ) 
) 
) 
Respondent. ) 
) 
This matter was heard on April 20, 2011, pursuant to the Petition for Rehearing filed by 
Respondent State Board of Land Commissioners, Idaho Department of Lands (hereafter, 
"Department"). 
I. ATTORNEY'S FEES 
In the Decision on Appeal, an award of attorney's fees was made in favor of Petitioners 
Peter and Shelagh Kaseburg, and the Kaseburg Family Trust (hereafter, "Kaseburgs"). That 
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decision was entered on November 19, 2010. 1 Less than a month later, on December 15,2010, 
the Idaho Supreme Court decided the case of Smith v. Washington County Idaho, 150 Idaho 388, 
247 P.3d 615 (2010). In Smith, the Supreme Court held: 
[A]s amended, I.e. § 12-117(1) does not allow a court to award attorney fees 
in an appeal from an administrative decision. First, to be an "administrative 
proceeding," this action would have to be before an agency .... Even if this were 
an administrative proceeding, the amendment does not allow courts to award 
attorney fees anyway. It empowers only "the state agency or political subdivision, 
or the court, as the case may be," to award the fees. As described above, no 
mechanism exists for courts to intervene in administrative proceedings to award 
attorney fees. By using the phrase "as the case may be," the Legislature indicated 
that only the relevant adjudicative body-the agency in an administrative 
proceeding or the court in a judicial proceeding-may award the attorney fees. 
This action is also not a "civil judicial proceeding." A civil action must be 
"commenced by the filing of a complaint with the court." I.R.C.P. 3(a)(1). Since 
this is a petition for judicial review, a proceeding that does not commence 
with a complaint filed in court, the courts cannot award fees. See Sanchez v. 
State, 143 Idaho 239, 243, 141 P.3d 1108, 1112 (2006) (holding that a petition for 
judicial review is not a civil action); Neighbors for Responsible Growth v. 
Kootenai Cnty., 147 Idaho 173, 176 n. 1,207 P.3d 149,152 n. 1 (2009) (same). 
As Chief Justice Eismann recently noted, "[a] civil judicial proceeding would be a 
civil lawsuit filed in court, and an administrative judicial proceeding would be the 
appeal of an administrative proceeding to a court." Lake CDA Invs., LLC v. Idaho 
Dep't of Lands, 149 Idaho 274, 285 n. 6,233 P.3d 721, 732 n. 6 (2010). 
The Legislature therefore must also have intended to abrogate the part of 
Rammell that interpreted § 12-117 to allow courts to award fees in petitions for 
judicial review. Again, Rammell [v. Idaho State Department of Agriculture, 147 
Idaho 415, 210 P.3d 523 (2009)J read the prior version of § 12-117 to allow 
fees in "administrative judicial proceedings," which included petitions for 
review of administrative decisions. By separating "administrative 
proceedings" from "civil judicial proceedings," the Legislature signaled that 
the courts should no longer be able to award fees in administrative judicial 
proceedings such as this one. We presume that when it amended § 12-117(1), 
1 An Amended Decision on Appeal was entered on November 29,2010. The amended decision corrected only the 
case number of the original decision. 
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the Legislature was aware of the prevailing judicial interpretation of that statute 
and specifically chose to change that interpretation. State v. Maybee, 148 Idaho 
520,529,224 P.3d 1109, 1118 (2010). 
Id at ---, 247 P.3d at 618-619. (Emphasis supplied). 
Based on the above authority, and after reconsidering the November 19, 2010, decision, 
the Department's request to vacate the award of attorney's fees is granted. Attorney's fees are 
not awarded in favor of the Kaseburgs. 
II. STATUTORY INTERPRETATION 
The Department contends that the pilings in question are not pilings. To address this 
issue requires a short look back into the history of the actions undertaken when the Lake 
Protection Act was enacted. The Lake Protection Act required landowners to file a "Notice of 
Encroachment" with the Department if the landowner wished to continue to have the use of such 
encroachments. Douglas McLean, a predecessor in interest of the Kaseburgs, prepared and filed 
such a Notice in 1974. The Notice of Encroachment listed the pilings which are at issue in this 
litigation and indicated they were there for the purpose of a "boat moorage area." (See 219B 
Record, p. 22). 
The Department accepted the Notice of Encroachment and took no action to abate the 
encroachments or seek removal of the pilings during the last 34 years. Now, once the Kaseburgs 
have made their request approximately 35 years later, the Department takes the position that the 
pilings it previously accepted as encroachments are, in fact, not really pilings. It reaches this 
conclusion by engaging in statutory interpretation of the Lake Protection Act and states that the 
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pilings are not "encroachments in aid of navigation." Idaho Code § 58-1302(h), however, states 
unequivocally that "docks" and "pilings" are "encroachments in aid of navigation." 
The proper analysis for a court's interpretation of a statute is set forth by the Idaho 
Supreme Court in Kootenai Hosp. Dist. v. Bonner County Bd ofComm'rs, 149 Idaho 290, 233 
P.3d 1212 (2010), as follows: 
[T]his Court freely reviews the interpretation of a statute and its application to the 
facts. St. Luke's Reg'l Med Ctr., Ltd v. Bd ofComm'rs of Ada County, 146 Idaho 
753, 755, 203 P.3d 683, 685 (2009). "If it is necessary for this Court to interpret a 
statute, the Court will attempt to ascertain legislative intent, and in construing a 
statute, may examine the language used, the reasonableness of the proposed 
interpretations, and the policy behind the statute." Id If the statutory language is 
unambiguous, the legislature's clearly expressed intent must be given effect, 
and we will not consider the rules of statutory interpretation. Id Thus, the 
plain meaning of a statute will prevail unless the clearly expressed legislative 
intent is contrary to the plain meaning or unless the plain meaning leads to absurd 
results. Id When a statute is ambiguous, the determination of the meaning of the 
statute and its application is a matter of law over which this Court exercises free 
review. Id 
Id at 293,233 PJd at 1215. (Emphasis supplied). 
A similar analysis was also outlined in Callies v. O'Neal, 147 Idaho 841,216 P.3d 130 (2009), as 
follows: 
The interpretation and application of a statute are pure questions of law 
over which this Court exercises free review. Roeder Holdings, L.L. C. v. Bd of 
Equalization of Ada County, 136 Idaho 809, 812, 41 P.3d 237, 240 (2001); 
abrogated on other grounds by Ada County Bd of Equalization v. Highlands, 
Inc., 141 Idaho 202, 108 P.3d 349 (2005). When interpreting a legislative 
enactment, our primary objective is to derive the Legislature'S intent in enacting 
the statute. Hayden Lake Fire Prot. Dist. v. Alcorn, 141 Idaho 307, 312,109 P.3d 
161, 166 (2005). Thus, statutory interpretation begins with the literal 
language of the statute. Id If the statutory language is unambiguous, we need 
not engage in statutory construction and are free to apply the statute's plain 
meaning. Id On the other hand, if the statutory language is ambiguous, we must 
examine the proffered interpretations "and consider the 'context in which [the] 
language is used, the evils to be remedied and the objects in view.' " Id (quoting 
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Ada County v. Gibson, 126 Idaho 854, 857, 893 P.2d 801, 804 (Ct.App.1995)). A 
statute will only be regarded as ambiguous when reasonable minds might differ as 
to its interpretation. Id. 
Id. at 847, 216 P.3d at 136. (Emphasis supplied). 
Regarding an administrative rule, the Idaho Court of Appeals in State v. Perkins, 135 
Idaho 17, 22, 13 P .3d 344, 349 (Ct. App. 2000) stated that: "An administrative rule that is 
inconsistent with a statute that it purports to implement is ineffective to the extent of such 
inconsistency." Id. (citing K Mart Corp. v. Idaho State Tax Comm'n, 111 Idaho 719, 722, 727 
P.2d 1147, 1150 (1986)). 
Although mindful of the Department's argument as to statutory construction, the 
Decision on Appeal in regard to this issue is not changed. In all other respects (other than the 
award of attorney's fees), the decision remains the same. 
III. CONCLUSION 
Upon reconsideration, the previous award of attorney's fees in favor of the Kaseburgs is 
V ACATED. The previous decision on all other issues remains as written. 
DATED this ~ day of May, 2011. 
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) 
STATE OF IDAHO, BOARD OF LAND ) 
COMMISSIONERS, DEPARTMENT OF LANDS, ) 
Application Nos. ERL-96-S-219B and ERL-96-S-291C ) 
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) 
) 
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Case No. CV-2010-0190 
NOTICE OF APPEAL 
TO: THE ABOVE NAMED RESPONDENTS, PETER KASEBURG, SHELAGH 
KASEBURG AND KASEBURG FAMILY TRUST, AND THEIR ATTORNEY OF 
RECOD, JOHN A. FINNEY, FINNEY, FINNEY AND FINNEY, P.A., ATTORNEYS 
AT LAW, 120 EAST LAKE STREET, SUITE 317, SANDPOINT, IDAHO 83864; AND 
THE CLERK OF THE ABOVE-ENTITLED COURT: 
NOTICE IS HEREBY GIVEN THAT: 
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1. The above named appellants, the State ofIdaho, the Board of Land 
Commissioners, and the Idaho Department of Lands appeal against the above named 
respondents, Peter and Shelagh Kaseburg and the Kaseburg Family Trust, to the Idaho Supreme 
Court from the Decision on Appeal, Amended Decision on Appeal and Decision on Rehearing 
entered in the above entitled action on November 19,2010, November 29,2010, and May 11, 
2011, respectively, Honorable Steve Yerby presiding. 
2. That the appellants have a right to appeal to the Idaho Supreme Court, and the 
orders described in paragraph 1 above are appealable orders under and pursuant to LA.R. 11(f). 
3. A preliminary statement of the issues on appeal which the appellants intend to 
assert in the appeal include the following: 
a. Whether the appellants' decision to deny the respondents' encroachment 
permit applications was in violation of constitutional or statutory 
provisions, in excess of statutory authority of the agency, made upon 
unlawful procedure, and/or not supported by substantial evidence in the 
record as a whole; 
b. Whether the appellants' decisions to deny the respondents' encroachment 
permit applications were arbitrary, capricious and an abuse of discretion; 
c. Whether the District Court erred in determining that the wooden posts or 
piling that were involved in the respondents' encroachment permit 
applications were correctly characterized as "navigational 
encroachments" for the purpose of processing the subject encroachment 
permit applications; and 
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d. Whether the District Court erred in detennining that the appellants were 
precluded as a matter of law from making the factual detennination that 
the wooden posts or piling involved in respondents' encroachment pennit 
were not "navigational encroachments" for the purpose of processing the 
subject encroachment permit applications. 
Provided, any such list of issues on appeal shall not prevent the appellants from asserting other 
issues on appeal. 
4. No order has been entered sealing all or any portion of the record in this matter. 
5. The appellants request a reporter's transcript of the hearings before the District 
Court on October 6, 2010, and April 20, 2011, the Honorable Steve Yerby presiding. The 
appellants request the preparation of the entire reporter's transcript, including all oral argument 
recorded at the hearings. A reporter's transcript of the reconsideration hearing before the 
Department of Lands for one of the subject encroachment pennit applications already exists and 
is to be made part of the record on appeal as requested below. 
6. The appellants request the following documents to be included in the clerk's 
record in addition to those automatically included pursuant to LA.R. 28: 
a. The complete agency records on appeal as filed with the district court on 
March 2,2010, for each of the two encroachment permit applications, 
ERL-96-S-219B and ERL-96-S-219C. 
b. All pleadings filed with the District Court, including but not limited to all 
orders, stipulations, motions, briefs, responses, replies, exhibits, etc. 
7. I certify: 
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a. That a copy of this notice of appeal has been served upon the reporter of 
the proceeding; 
b. That the appellants have paid the clerk of the district court $200 as the 
estimated fee for preparation of the designated reporter's transcript; 
c. That appellants are exempt from paying the estimated fees for preparation 
of the clerk's record because ofIdaho Code § 31-3212(2); 
d. That appellants are exempt from paying appellate filing fees because of 
Idaho Code § 67-2301; 
e. That service has been made upon all other parties required to be served 
pursuant to LA.R. 20. 
DATED this 14th day of June, 2011. 
Deputy Att y General 
Idaho Department of Lands 
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1. The above named appellants, the State ofIdaho, the Board of Land 
Commissioners, and the Idaho Department of Lands appeal against the above named 
respondents, Peter and Shelagh Kaseburg and the Kaseburg Family Trust, to the Idaho Supreme 
Court from the Decision on Appeal, Amended Decision on Appeal, and Decision on Rehearing 
entered in the above entitled action on November 19, 2010, November 29,2010, and May 11, 
2011) respectively, Honorable Steve Verby presiding. 
2. That the appellants have a right to appeal to the Idaho Supreme Court, and the 
orders described in paragraph 1 above are appealable orders under and pursuant to I.A.R. 11(f). 
3. A preliminary statement of the issues on appeal which the appellants intend to 
assert in the appeal include the following: 
a. Whether the appellants' decision to deny the respondents' encroachment 
pennit applications was in violation of constitutional or statutory 
provisions, in excess of statutory authority of the agency, made upon 
unlawful procedure, and/or not supported by substantial evidence in the 
record as a whole; 
b. Whether the appellants' decisions to deny the respondents' encroachment 
pennit applications were arbitrary, capricious and an abuse of discretion; 
c. Whether the District Court erred in detennining that the wooden posts or 
piling that were involved in the respondents' encroachment permit 
applications were correctly characterized as "navigational 
encroachments" for the puzpose of processing the subject encroachment 
permit applications; and 
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d. Whether the District Court erred in detennining that the appellants were 
precluded as a matter of law from making the factual determination that 
the wooden posts or piling involved in respondents) encroachment pennit 
were not "navigational encroachments" for the purpose of processing the 
subject encroachment pennit applications. 
Provided, any such list of issues on appeal shall not prevent the appellants from asserting other 
issues on appeal. 
4. No order bas been entered sealing all or any portion of the record in this matter. 
5. The appellants request a reporter's transcript of the hearings before the District 
Court on October 6,2010, and April 20, 2011, the Honorable Steve Verby presiding. The 
appellants request the preparation of the entire reporter's transcript, including all oral argument 
recorded at the hearings. A reporter's transcript of the reconsideration hearing before the 
Department of Lands for one of the subject encroachment permit applications already exists and 
is to be made part of the record on appeal as requested below. 
6. The appellants request the following documents to be included in the clerk's 
record in addition to those automatically included pursuant to I.A.R. 28: 
a. The complete agency records on appeal as filed with the district court on 
March 5, 2010 for each of the two encroachment permit applications, 
ER.L-96-S-219B and ERL-96-S-219C (March 5,2010); 
'9. All ,1ee8:iBge iles TM-tft tAo District Coort, iBGluding '9\1t net 1imi~ te ell 
ONeF5, sf:ijnllatIOftS, metiofts, erieis, Fe5poBses. replies, e*B:i'9its, ele. 
b. Petition for Judicial Review (February 5, 2010)i 
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£.:. Notice ofLodgin,g of Transcri:gts and Record on Appeal with the Agency 
(l.R.c.P, 84(j)). Application No. ERL-96-S-219B Centered March 5. 
2010); 
d. Notice of Lodging of Transcri:gts and Record on Appeal with the Agency 
a.R.C.p. 84(j)), Application No. ERL-96-S-219C (entered March 5, 
2010); 
!b Certificate of Record on Appeat Application No. ERL-96-S-219B 
(entered March 5, 2010); 
1. Certificate of Record on Appeal. Application No. ERL-96-S-219C 
(entered March 5.2010); 
&. Stipulation to Scheduling (March 29,2010); 
h. Petitioners' Brief (May 6, 2010); 
h Res;pondent State ofIdaho's Brie((entered June 7. 2010); 
J..,. Petitioners) Reply Brief (June 24. 2010); 
k. Decision on Appeal (entered November 19, 2010); 
1 Amended Decision on APneal (entered November 29,2010); 
m. Memorandum of Costs and Attorney Fees (November 29, 2010); 
Jl:. Petition for Rehearing (entered December 7, 2010); 
Q.:. Objection to Memorandum ofCosts.1.entered December..2. 2010); 
~ Memorandum in Support of Petition for Rehearing (entered December 20. 
2010); 
!:h Btiefmg Schedule (entered J anuao: 4, 2011); 
L. Petitioners' Responsive Brief (J anum 21, 2011 ); 
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~ State of Idaho's Reply Memorandum in Support of Petition for Rehearing 
£Eebruaty 8, 2011): 
.h Decision on Rehearing (entered May 11, 2011). 
7. I certify: 
a. That a copy of this amended notice of appeal has been served upon the 
reporter of the proceeding; 
h. That the appellants have paid the clerk of the district court $200 as the 
estimated fee for preparation of the designated reporter's transcript; 
c. That appellants are exempt from paying the estimated fees for preparation 
of the clerk's record because ofIdaho Code § 31-3212(2); 
d. That appellants are exempt from paying appellate filing fees because of 
Idaho Code § 67-2301; 
e. That service has been made upon all other parties required to be served 
pursuant to I.A.R. 20. 
DATED this 20th day of June 2011. 
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CERTIFICATE OF MAILING 
I hereby cenify that on this 20th day of June 2011, I caused to be served a true and correct 
copy of the foregoing by the method indicated below, and addressed to the following: 
John A. Finney 
Finney, Finney &. Finney, P .A. 
120 East Lake Street, Suite 317 
Sandpoint) Idaho 83864 
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.-LU.S. MAIL 
_HA.ND DELIVERED 
_OVERNIGHT MAIL 
_TELECOPY (FAX) 
ORIGINAL 
LAWRENCE G. WASDEN 
Attorney General 
State ofldaho 
CLIVE J. STRONG 
Deputy Attorney General 
Chief, Natural Resources Division 
STEVEN J. SCHUSTER 
Deputy Attorney General 
Idaho Department of Lands 
700 W. State Street, 2nd Floor 
PO Box 83720 
Boise, ID 83720-0010 
Tele: (208) 334-4120 
FAX: (208) 854-8072 
ISB# 3453 
STATE Of IDAHO 
COUNTY OF BONNER 
FIRST JUDfCIAL DISt 
2011 Jll - I AD" 
MARIE SCOTT 
ClERK ~T COURT 
- PUTY -
•• J 
Attorneys for Respondents State ofldaho, Board of Land Commissioners, 
and Department of Lands 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF BONNER 
PETER KASEBURG and SHELAGH KASEBURG, ) 
KASEBURG FAMILY TRUST, ) 
) 
Respondents, ) 
v. ) 
) 
STATE OF IDAHO, BOARD OF LAND ) 
COMMISSIONERS, DEPARTMENT OF LANDS, ) 
Application Nos. ERL-96-S-219B and ERL-96-S-291C ) 
) 
Appellant. ) 
) 
Case No. CV-2010-0190 
SECOND 
AMENDED NOTICE OF 
APPEAL 
TO: THE ABOVE NAMED RESPONDENTS, PETER KASEBURG, SHELAGH 
KASEBURG AND KASEBURG F AMIL Y TRUST, AND THEIR ATTORNEY OF 
RECORD, JOHN A. FINNEY, FINNEY, FINNEY AND FINNEY, P.A., ATTORNEYS 
AT LAW, 120 EAST LAKE STREET, SUITE 317, SANDPOINT, IDAHO 83864; AND 
THE CLERK OF THE ABOVE-ENTITLED COURT: 
NOTICE IS HEREBY GWEN THAT: 
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1. The above named appellants, the State of Idaho, the Board of Land 
Commissioners, and the Idaho Department of Lands appeal against the above named 
respondents, Peter and Shelagh Kaseburg and the Kaseburg Family Trust, to the Idaho Supreme 
Court from the Decision on Appeal, Amended Decision on Appeal, and Decision on Rehearing 
entered in the above entitled action on November 19,2010, November 29,2010, and May 11, 
2011, respectively, Honorable Steve Verby presiding. 
2. That the appellants have a right to appeal to the Idaho Supreme Court, and the 
orders described in paragraph 1 above are appealable orders under and pursuant to LA.R. 11(f). 
3. A preliminary statement of the issues on appeal which the appellants intend to 
assert in the appeal include the following; 
a. Whether the appellants' decision to deny the respondents' encroachment 
permit applications was in violation of constitutional or statutory 
provisions, in excess of statutory authority ofthe agency, made upon 
unlawful procedure, and/or not supported by substantial evidence in the 
record as a whole; 
b. Whether the appellants' decisions to deny the respondents' encroachment 
permit applications were arbitrary, capricious and an abuse of discretion; 
c. Whether the District Court erred in determining that the wooden posts or 
piling that were involved in the respondents' encroachment permit 
applications were correctly characterized as "navigational 
encroachments" for the purpose of processing the subject encroachment 
permit applications; and 
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d. Whether the District Court erred in detennining that the appellants were 
precluded as a matter of law from making the factual detennination that 
the wooden posts or piling involved in respondents' encroachment pennit 
were not "navigational encroachments" for the purpose of processing the 
subject encroachment pennit applications. 
Provided, any such list of issues on appeal shall not prevent the appellants from asserting other 
issues on appeal. 
4. No order has been entered sealing all or any portion of the record in this matter. 
5. The appellants request a reporter's transcript of the hearings before the District 
Court on October 6, 2010, and April 20, 2011, the Honorable Steve Yerby presiding. The 
appellants request the preparation of the entire reporter's transcript, including all oral argument 
recorded at the hearings. A reporter's transcript of the reconsideration hearing before the 
Department of Lands for one of the subject encroachment pennit applications already exists and 
is to be made part ofthe record on appeal as requested below. 
6. The appellants request the following documents to be included in the clerk's 
record in addition to those automatically included pursuant to LA.R. 28: 
a. The complete agency records on appeal as filed with the district court on 
March 5, 2010 for each ofthe two encroachment pennit applications, 
ERL-96-S-219B and ERL-96-S-219C (March 5, 2010); 
b. Petition for Judicial Review (February 5, 2010); 
c. Notice of Lodging of Transcripts and Record on Appeal with the Agency 
(LR.C.P. 84(j», Application No. ERL-96-S-219B (entered March 5, 
2010); 
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d. Notice of Lodging of Transcripts and Record on Appeal with the Agency 
(LR.C.P. 84(j)), Application No. ERL-96-S-219C (entered March 5, 
2010); 
e. Certificate of Record on Appeal, Application No. ERL-96-S-219B 
(entered March 5,2010); 
f. Certificate of Record on Appeal, Application No. ERL-96-S-219C 
(entered March 5,2010); 
g. Stipulation to Scheduling (March 29,2010); 
h. Petitioners' Brief (May 6, 2010); 
1. Respondent State ofldaho's Brief (entered June 7, 2010); 
J. Petitioners' Reply Brief (June 24, 2010); 
k. Decision on Appeal (entered November 19, 2010); 
1. Amended Decision on Appeal (entered November 29, 2010); 
m. Memorandum of Costs and Attorney Fees (November 29,2010); 
n. Petition for Rehearing (entered December 7, 2010); 
o. Objection to Memorandum of Costs (entered December 9,2010); 
p. Memorandum in Support of Petition for Rehearing (entered December 20, 
2010); 
q. Briefing Schedule (entered January 4,2011); 
r. Petitioners' Responsive Brief (January 21,2011); 
s. State ofldaho's Reply Memorandum in Support of Petition for Rehearing 
(February 8,2011); 
t. Decision on Rehearing (entered May 11, 2011). 
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7. I certify: 
a. That a copy of this second amended notice of appeal has been served upon 
the reporter of the proceeding at the following address: 
Valerie Larson 
Court Reporter 
Bonner County District Court 
215 S 1 st Avenue 
Sandpoint, ill 83864 
b. That the appellants have paid the clerk of the district court $200 as the 
estimated fee for preparation of the designated reporter's transcript; 
c. That appellants are exempt from paying the estimated fees for preparation 
ofthe clerk's record because ofIdaho Code § 31-3212(2); 
d. That appellants are exempt from paying appellate filing fees because of 
Idaho Code § 67-2301; 
e. That service has been made upon all other parties required to be served 
pursuant to I.A.R. 20. 
DATED this 29th day of June 2011. 
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CERTIFICATE OF MAILING 
I hereby certify that on this 29th day of June 2011, I caused to be served a true and correct 
copy of the foregoing by the method indicated below, and addressed to the following: 
John A. Finney 
Finney, Finney & Finney, P.A. 
120 East Lake Street, Suite 317 
Sandpoint, Idaho 83864 
Valerie Larson 
Court Reporter 
Bonner County District Court 
215 S 1 st Avenue 
Sandpoint. ID 83864 
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~U.S.MAIL 
HAND DELNERED 
OVERNIGHT MAIL 
TELECOPY (FAX) 
~U.S.MAIL 
HAND DELNERED 
OVERNIGHT MAIL 
_TELECOPY (FAX) 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF BONNER 
PETER KASEBURG and SHELAGH ) 
KASEBURG, KASEBURG FAMILY ) 
TRUST, ) SUPREME COURT NO 38917-2011 
) 
Plaintiffs-Respondents. ) CLERK'S CERTIFICATE 
) 
vs. ) 
) 
STATE OF IDAHO, BOARD OF LAND ) 
COMMISSIONERS, DEPARTMENT ) 
OF LANDS, Application Nos. ) 
ERL-96-S-219B and ERL-96-S-291C ) 
) 
Defendants-Appellants ) 
I, Marie Scott, Clerk of the District Court of the First Judicial District of the State of 
Idaho, in and for the County of Bonner, do certify that the foregoing Record in this cause 
was compiled and bound under my direction and is a true, correct and complete Record of 
the pleadings and documents requested by Appellant Rule 28. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the 
said Court this I B day of :rc"Y\Ul Y\A , 2012. 
\ 
MARIE SCOTT 
Clerk of the District Court 
Clerk's Certificate 
IN THE SUPREME COURT OF THE STATE OF IDAHO 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF BONNER 
PETER KASEBURG and SHELAGH ) CASE NO. CV-2010-190 
KASEBURG, KASEBURG FAMILY ) 
TRUST, ) 
) 
PLAINTIFF- RESPONDENT, ) 
) CLERK'S CERTIFICATE OF EXHIBITS 
vs. ) 
) 
STATE OF IDAHO, BOARD OF LAND ) DOCKET NO. 38917-2011 
COMMISSIONERS, DEPARTMENT ) 
OF LANDS, Application Nos. ) 
ERL-96-S-219B and ERL-96-S-291C ) 
) 
) 
DEFENDANT-APPELLANT. ) 
) 
I, Marie Scott, Clerk of the District Court of the First Judicial District of the State of 
Idaho, in and for the County of Bonner, do hereby certify that the following is offered as 
the Clerk's exhibit on appeal: 
Certificate of Record on Appeal, Application No. ERL-96-S-219B; filed March 5,2010. 
Certificate of Record on Appeal, Application No. ERL-96-S-291 C; filed March 5, 2010. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the 
said Court this I ~ day of J::ill,l t "'~ , 2012. 
Marie Scott 
Clerk of the District Court 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF IDAHO, 
IN AND FOR THE COUNTY OF BONNER 
PETER KASEBURG and SHELAGH 
KASEBURG, KASEBURG FAMILY 
TRUST, 
PLAI NTI FF- RESPONDENT, 
vs. 
) 
) 
) 
) 
) 
) 
) 
) 
STATE OF IDAHO, BOARD OF LAND ) 
COMMISSONERS, DEPARTMENT OF ) 
LANDS, Application Nos. ) 
ERL-96-S-219B and ERL-96-S-291C ) 
DEFENDANT- APPELLANT. 
) 
) 
) 
CASE NO. CV-2010-190 
CLERK'S CERTIFICATE OF SERVICE 
DOCKET NO. 38917-2011 
I, Marie Scott, Clerk of the District Court of the First Judicial District of the State of Idaho, 
in and for the County of Bonner, do hereby certify that I have personally served or mailed, by 
United Parcel Service or US Priority Mail one copy of the CLERK'S RECORD to each of the 
Attorneys of Record in this cause as follows: 
John A. Finney 
Finney Finney & Finney, P.A. 
120 E. Lake St. #317 
Sandpoint, ID 83864 
ATTORNEY FOR RESPONDENT 
Steven J. Schuster 
Deputy Attorney General 
PO Box 83720 
300 North 6th Street, Suite 103 
Boise, ID 83720-50 
ATTORNEY FOR APPELLANT 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said 
Court this day of 2012. 
Certificate of Service 
